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[R-BEC013J] DE&{ktERK

PEAOFMEZER. FI [R-BEC013)] (FKAAF>X) NEDKSRRNICIED
TV EHRBUTEH SN,

BAETHD O3> 1 TlE KED MBIVNVEEITABSLEE] (FCPA: Foreign
Corrupt Practices Act) &EZRED THEUREERGLIEE] (UKBA: Bribery Act 2010) A%
MNEBDITRZHFEL. LWHVRBITRZHELRWHZE., &ED EARAN K] (TFCPA
DY —X - H41 R & TUKBAHAHF>R]) RBIAUBNSHRIT D E(CT D, *

Tz&ERE FCPA (J TBEBEITRZINRTELETDIEDOTEFRV] [EENEBR (FFH -
BIRIR E) ZINRNTHEIETDEDT(E R EBHAGEEL TS, /2 UKBA £ [GHEH)
WOMELTERICED K] EFMEBONRZRET DHDOZLE] [HeY—E
RaEDSFLREITDHDOH | TRIFEBFHZIBERT DHDH ] BREZFFFL
THEDIBWIIARTZ BFHMEIT DT ETRVN] ELTVD. IENRIEE I DD,
HLFETE [BOUIEITRZE D THRZIRM IS L] (CHdENnSmZE. U3
21 ([EHBNTHERUIZL,

023> 27T NELFFEEBBRIEADOIIEH VX TEM] (risk-based) T
IRINERSRVERZ, ARNBARBEOKKHIZRNTHRB L. EREBETERIT
SRDOEARRY D RZMESZADELT D YRATEBNRIAS NHIKET DI28HD
AFwFF. (1) MBEUROZER - EEID2 L] (2) [IBEURTZHEERTE
HRHAREZREI D& (3) [VRTZT> hO—IL T BI2HDEERRTFET
A ZBERITD L] EVWDRNICIRD . CNIFREMRHEIZRIET DIeHDRT Y T
EEDTLETERDS, CORRZEFELIZET. U322 28F¥T . FI 2DDME
BMXE| ZiRKI D, H1 MELHERMKIHIEEARREE] THO. B2 (3 TARF

* RKHAP U RCHNT, FCPA & UKBA [CERZEH TID(E, BENEBIC. LWHD [EithEiZiE]
ZBZ. ER(CIO—/ULEESER - $iTSN3cHTHD. FCPADBE. KEA. KEEA (EA
THER) BRUCDERE - MEERE, 1934 FIHFSEEIFTE LOERET - HREBZEASHETE (R
Tat) BRUZBDEE - HEESRE., FEEMRITHEADRITEDLEDICITEILEI -1 MREIC
BEAEND. B & IEDRX I v OX[REGE]] BARERELMRE. 2013 &£, 2255, UKBA
DG, [BEINEETE] (B 1% EE2%). HENTEEIEIESE] (BE6%). MEHMIHILMIITE] (B7%) N
RIREE IR D TL D, [BINEETE] BELU HMNELFEEEKTE] (CDWVWTE. RERTARIERFRDOREN D
D1ZHAE. HDIVEREERVBGRZEIFDOE (REA. REEEE. REERCEDEFHIITNTEAN) A
CNETOTEIBE. MEENER - PITEIND. FEE 154 F2%. L6 XERMNGNZE. [BEEER LR
25l MEOND. EWDSEBRKICIRDTWVWD, RE5E] (B78) [CDVWTIE. BEIRERZEEKR T DIT
BHDIVWAMEALNGNIE, REFEZFCRVE, BEEFETRVWECHULTE., S5ICIFRERNTER -
Y SN TULVVRWBER E (I U THEBERB NS, The Ministry of Justice, The Bribery Act 2010:
Guidance, March 2011, pp. 8-9.
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DEENEMRI [T bOFHIEIIMAAICHEITDT 2T IS T RIREERD,
ZIT. ©023>237TE RAIC [Ei% - BETOMEZORM] [2ZHET LEVE
ERRDEEDER] (CERZRD., NZRET DHdD BRI - BEAR] ZiRx
T B AR, [MERAR ] & EERNR] (FD T TIRDIROIARESEDTH DM [R-BEC013]
TlE WAEZ 1 DOXELUTCRIET D, THTE. BFACRELZREZRIEY
BEVSTRIE MWBKT, BREEXESRBEERB/ENDHTHS. ° U
232 3BF TR INICMR. EHREM - REGHEOASZHEME UTHIENI 3728
D THAFERBFHRE ] [CDONT. BE - RE - ZWBEREDSEH[ TS5, BERE
DFRPZITD. LWDOWD [8EfZ] TR, [BERE] OFHRETDIOR. B, 1T
NoEHE. BIC—ED [HRARFHRE] 2RI THED. [#t2] TOEDZRTRY
DREMNFLEALERVDNSTH D,

o232 4TE [BERAMR - BERR] ZRBROERIBECER U CEa 0%
BID [MIEFTVvIUR ] 28N 9D, [R-BECO13] ZHAIDEEE. <D [E
BIMISF TV IUR N ZZDOFRFEALIZVEZERDINE LNV ZNEFIEAT
ES5WWZW. BECFENENERRDEESHINSD D, ENADRIGEEFELR LD
N5THD. AHAFUIN [EE - BEBCHIFDEBMIGF Y IUX N ZifR
IBDIE, FF(C MBEHEAMR - BEAM] ZIEA T IROEZASZLEELTES S
THD. HTS5L. TNNEETENE, FtE BSOERZEN L. JRED [{ER!
MBI ZERTEDET THD.

128, HMENF BRI IEBEAE | [RARVERM(CH Iz COEZEFIR | [fBHEAMR -
RERM SHE. [RE - FRECHBFBEBIMEF Y IUR N (E WINE 2014
F 1 ARRORMIBEREZNADOHWEZT EDHEEDTH D, S&. KEIE. FEFR
BORFIEOER(CED., —REBIBICBIARPABEZRI DL DRI ERNDND,
FERE - KHIZOFEARBDCHATHEDIER®BL (T ABEE LD —EDERMEE
BRETZROSNDLD(TIRD LMREND. TNLEITFIC, 2014 F 1 BICERERZ
E< [R-BEC013)] Z. ZTDFFEAL LIEAUKITDDEEIFTTESLZL,

[RRVERR (Cd Tz > CTOEERIHE] DI & 11T ([C, ROBHEZ/BIT TLDDIE. ED
2 TH D,

> [ZEIT EREERZREOEIE] (RERM) CTOLSRESE. BEANCEINEMCEHND [HRE -
RBE - WHE] REZIBIN. CNICTHV [RE - #F8 - IREE] BREBREL TS, REIC
(F MEZAR] EHBTEDSDZFIR<I2D.
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II. [RIE/ABR] DRVMERSDIRE. BREDOEIETH>TH, HtdIL—T
(& CNZSTENCHSL. TEICEIIIEZBET.

III. B - BERRS KOERIEHEEECET . EFMNICREL.
BB ORENE TAUSL, ZFR, BH0 - BIEL. BBEFU R TZHME
MOEEN(CTO> ~O—-ILLTWVL,

023> 5T [FHOCAREDRENERICEITDIAMR] (FHRR) iR
9B, BoEE [FM - B L] (L BB REEXTERRMERDITH. RAED
WIS (E [MERAR - REAR] CRBIUTED. FEENZIFC, FEES. Iz
R<IBFTETDIEDEHERALTND, 2. 20 [FMRR] T, IFHRYS —]
[ER CTEROMR] [HEAFAGRFRS | [RRECHIEGENEE] SV fEHe
S ZZHI 3. TUZ3> 58FTIE. ENSICHT IMENGRPZITOIZ L
EESE

O3> 6T [T—2x> MHEDOFIE] & IMAATITUSZIIR
DFIE] (EDNWT [BARFIE]| 2F¥EIT D, INSE. KDDRALAEFFRSIS T LA
ZHBEITDLETRMERVFIE - HHH E10D. 212, INSFIRCET D TIEE.
EiE - BT, FREBAMRSEM - T—EXT, ZHIET DD KO XTI,

[BEAEIE] OHRAICEEDD.

BULER THNEAFERERARLLE (CRDDPIERRHEIZ 14 > R] (R-BEC013) D2k
TH Do ANAHFAINTICEZRBIRENRMEARVEEEE, BT 3> 2 KD
Has. [NELFHEREHIEEAREE] & [RARIEKR(ICHZD TOEERIR] ORE
ZhEER T D BTV, D LT, BRI - BRERM ] (To>323) & [FH
MRl (T0>3>5) (CBZEBL. [H3EEDRMZROHDINESH] ZHIEF D
PROBEAREY —ILE U TERES L.

SEOFTERL, TOMEIZ I EERTHITH. BELTDEKFINE>EL
BT, BOOEI2 3> amdnlBT & zEHD.
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AIAHD XA TRN T DERNEDHAMRE L. FIAEED KIELEEOFIEEE X,
BR—&EICHNT @) EVWDSREEMFUTHWE. EFE. XH15 > ADEEE
NTOFBZEET D, UL, BN EEBALE (CEIF TOERDHEFZR T EHIC, N
ZRAWDDTHNIE, 8] DOES. £, SEFIEOFERRECAL. [AOFHIRE
BNV, FIATtESKIUI>TSA 7> ABEENED DDA (C TR-BEC013]
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o3> 1

EINEEGT AL CE T B3O0—/ UL - RF>F— R

(1) TFCPAUY =X - HA Rl [CHIFBDEER
1. 2 DOBEBHTF
2. &% - BETOMEZORERMH
3. ZWMET EnEELQRDREOCRE
4. FHIBIRR EDEZREN SR
(2) TUKBA BAHF >R (CHITDERR
BIFICEDTOLEX
&k - BETOMBERDOREM
LET L E L IRDEEDOER
EMHCRIEN/E EDEEN TR
5. EFMEOIEEL LR SIE
(3) UCPA MHEIAFSEBIEELIEIEET] (CHITDERR
1. [RERER] OFE
2. HAFHREOAEBFHHEIDITRE

-

A

FR-BECO013l (& MMELTFEEEMEILLE (CADDHARE] DHDAZERERL. £
TOMEIDIREICEAL. TNHFE TETRIEDTHINESIHIZERI ZEZBVND 1
DELTUVD, ZDEDHITDIRRLETRD DN, KED NBINEBITAMLIEZE] (FCPA:
Foreign Corrupt Practices Act) . S2E D [BEUREERA1EE | (UKBA: Bribery Act 2010).
BAR®D [ARIEFHFESFFLEE] (UCPA : Unfair Competition Prevention Act) (CE89 3 &
BHA R] THD. PTH. [FCPA UVY—X - 1 R] & TUKBA HA5>R (F.
D TEERHMEZEZRLTHED. £EE. mERN ROEFERC LT, JO-/N
JUE(CHHIE U Tz RSB HIl DR (3 DBV EREL TULD,

1) FCPA : A Resource Guide to the U.S. Foreign Corrupt Practices Act (2012.11)
2) UKBA : The Bribery Act 2010: Guidance (2011.3)
3) UCPA : MH\E T ERBIEBAIEFEET] (2010.9)

BUF. TFCPA UY—X - Fi1 Rl & TUKBA HAF> R ZHLICHET DEFZ
SIAULRHS. ENSAEEBIC. INRTO (&5 - BETOMERZORM] [22HET
IPHREERDIBFEOEHE] [FHPIMAREDOERENEI] 1REZREIET DERTAL
TR UV BB ERDDIE HL<ETE [ENSZE D CTHEEZRM I DTAI
THHD. TOBERIC [ RERER] 2 >EITRICIRESND Z EZBECLIZ0.
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(1) TFCPAUY—=X - HA Rl [CHIFBDEER
1. 2 DOBEMEMHIFH

FFCPA UY—X - - K] (&, 1988 £F(C 2 DDIEMmMIIFA%Z FCPA (CExlTTzC &
ZEIAL TS, ZNE 1 (C [RIENMFELTVS L] THD., B2 (C FH
DRMRE. AISHOERGENEET DHE(CE. NN [ZET ERELLRDE
BOxXHTHBDIT L] EB2DTULD,

1988 &£, KEFE=(F. FCPAZIEL. 2 DOBBHRAZENMLZ. 73
nNE (1) BENSEREUEHEEG. (2) GENTHERZNZ/RET D
HO (ZHET EHER) IHDBE. INSZMHEUVUTARNSZENT
DL,

In 1988, Congress amended the FCPA to add two affirmative defenses:
(1) the local law defense; and (2) the reasonable and bona fide
promotional expense defense.®

NZzEdRE L. TFCPA UY—X - A R (&, [8E%&] (DOJ : Department of
Justice) ¥ [FE#EEIEZESR ] (SEC : Securities and Exchange Commission) 72¢&
DEBHEFIT DIHBED. HDWIEFURBEEDEZ HZERLTWND, TIZ3>
1Tl ZOAEZ. EfN/RMSH CRIEEIRD 3 DDITAICHIEL. ENETNICHT
DAREHBDEZFZEBUREV. TADE 1 (& [k - BEZOMERORM]. £
2 (& TEZ2EIT EE ERDEESEIE]. 2UTE 3 (& [FEBEREDEENTH
E18D,

2. &tk - BETOMERZORM

il

O [REREX] OFE

FCPA (3. &% - BE T DMERDIRM(CEA L. HEN CNZEEL T DIHE(C(E.
FleeN [BENTHERED] THNE, FETDELTND, EVBINE &
FRERZFDEOTRITNIE, BROBHEHFEFSND ELTNDIDIFTE,

TDZEICHMININDET ., BEEZOMDOZINWVIERER ESNBDIE. 1B
ENNAREREBEN (corrupt intent) ZFD> TLWBIHFEETHD. DED. NFE
B(ICRBEYICHEREEZ D EVWSERZEF > TULWBIEE THD, AERER
EVWDHIMEBEREZE D TINE., BENDIEHREZSRAZITDOEERNS]
IBZEFRVN FNENICATEEZE LSOt ZiR > IEAE THIF LKL
S EFTDREFMET B ECIRD. LT T, B oniEE, 50—,

® The Criminal Division of the U.S. Department of Justice and the Enforcement Division of the U.S.
Securities and Exchange Commission, FCPA: A Resource Guide to the U.S. Foreign Corrupt
Practices Act, November 2012, p. 3.
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ZENMEEUNRVERED PR P AIREZRHLTE. £ (CHAR
REDOEEN S D EFER/RNL, FZ D0 € SEC B, TS ULITAND
DIETEZIBRLE LT, BECIBEZIT O L(FR0,

Regardless of size, for a gift or other payment to violate the statute, the payor
must have corrupt intent—that is, the intent to improperly influence the
government official. The corrupt intent requirement protects
companies that engage in the ordinary and legitimate promotion of
their businesses while targeting conduct that seeks to improperly
induce officials into misusing their positions. Thus, it is difficult to
envision any scenario in which the provision of cups of coffee, taxi fare,
or company promotional items of nominal value would ever evidence
corrupt intent, and neither DOJ nor SEC has ever pursued an
investigation on the basis of such conduct.”

(S [RERER] 153 ERBRSNDIBEICE. FRAMEZORME—TERD SN
120, BE. AERLERNHD ERASNDDE, &k - BETOMESZNSEREZD
TWLBIHE. HDNIPEETEERORMNLE(CITON. FEE—AMITH UEDIR
LITOhN3BE1RETH D,

BEERIAKDSEECBNERDEFE., HAIVEBERICBNERDIFE, =N
(FLDE>ED EABEIRENZHSIRBERBREINDLDCIRD, DFED.
DOJ > SEC (. S CERQBEM (RR—YH—, EFOI— . 2ot
RERBD) MEHENDIEE. £XEBBITADEND & UTLAEE - 388 ()
DMEEMTIRMH U TWVWBRIGES., EZHITI D ECRD, =&X(E. DO
& SECHEREBULIEIBEDT —X T, #EE. BFEABEICH L. KU
—OSTDOoEER. REW. REHEFEER. EFEENE. 2 B RILE
HOBEE., VA H—EIXRERRBBLUTWE, £EZONFEEE. T
—>1> hEEUT 25 A RLZZITERD TLVE,

The larger or more extravagant the gift, however, the more likely it was
given with an improper purpose. DOJ and SEC enforcement cases thus
have involved single instances of large, extravagant gift-giving (such as
sports cars, fur coats, and other luxury items) as well as widespread
gifts of smaller items as part of a pattern of bribes. For example, in one
case brought by DOJ and SEC, a defendant gave a government official
a country club membership fee and a generator, as well as household
maintenance expenses, payment of cell phone bills, an automobile
worth $20,000, and limousine services. The same official also received
$250,000 through a third-party agent.®

7 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November 2012,
p. 15.
8 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November 2012,
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QxR Z [EHE(CIR I &l

FCPA ([CERURRWESHICE, [RIEFER] M2V ECIR. M(CEHRATSE
DL, BERREHICEHAIDIBERZEULSEHRELTELTHELZETH D, TETE.
AERBEHENRINE, EBRERORMEVWDSTEZ. SHELTRIVEEIRS, ABIT
BRECNZITOZENTEDEIT THD,

ESXIANIE. BWCHEBZRIHEL LT, LEUIEHEIEDY. &
WOHEZ R I MW ZRME T N ROFHZBILBE, BNXEURTE
ERIZEND, IRNDE. BENHRICTEDINDET, FTERLBETHS
NTVBdZ &, RHEBEBDOIREPEFR(ICIELU SEHSNTND T L. BHH
BaRITCHETFICRBE=NTND T L. TEUTHRIEACESWTHFESNT
ndZ&. THB,

A small gift or token of esteem or gratitude is often an appropriate way
for business people to display respect for each other. Some hallmarks
of appropriate gift-giving are when the gift is given openly and
transparently, properly recorded in the giver’s books and records,
provided only to reflect esteem or gratitude, and permitted under local
law. °

HOZ—K, BEORSE., IRE. HDIVEFRERDLDE. HEDEEETR
WE/ZRHIT D ET ABEICREVIGFEZS5X D EFEX SR,
TR, INSH. EDEEBARITNIE. DO Y2 SEC [CLDERITZSI
SHIITE/ ([CIRD T LGN,

Items of nominal value, such as cab fare, reasonable meals and
entertainment expenses, or company promotional items, are unlikely
to improperly influence an official, and, as a result, are not, without
more, items that have resulted in enforcement action by DOJ or SEC.*°

OMEFIEE LW\ S Z = D TITHN D HRES DR

CDELIC [REREBR] Z#HT (BEFRIEXRIE)., CNICRDIBEFEGZEIRES
DMOEFACIEREICEIRL THIFE (REMRERIE). Feon(F{dzHzE> MO
— LI BERMMEEH (A TSA TR -TOJS L) #i%lT. e TLOWNE (R
EIFHEIZIE), HEE. PEDIUERTEOETZMNHRANE LTS, SELMEI NI,

p. 15.

° DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November 2012,
p. 15.

10 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 15.
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FCPA (&, BEZTAZOEDEZIIET, BELWSHEEE > TITHNIHEERDIRMEE
B BETRDOTHD, M

BWROASTSAT72RX-TOTSLD—REUT, (. BEOEHHE,
AT, EE, T—>x2 MRIEMTIOBECEL, RETERICT7 It
ATEBDHARSA > ETOVRZHZRITTVRTINERSAN, IR TDE
E(OBEYTHD EEFRSRVD, BH, Z<OXREEE. HEDEEITAZ
HR 9 270X ZBEELTED (EUREREDARZRF/IBE(C DU
TIEHFBI2IRNVE L TLBNY) . BBER(CE T SRR REERE S FRITE
DLRZFESHTVND, BBHERHA RS> ETOEX . BETRZI> b
O—-JL9 3 LT, FEUREEZRIETD LT, FEEEEEEZTD LT,
BRIINDORRNTELEDED.

As part of an effective compliance program, a company should have
clear and easily accessible guidelines and processes in place for
gift-giving by the company’s directors, officers, employees, and agents.
Though not necessarily appropriate for every business, many larger
companies have automated gift-giving clearance processes and have
set clear monetary thresholds for gifts along with annual limitations,
with limited exceptions for gifts approved by appropriate management.
Clear guidelines and processes can be an effective and efficient means
for controlling gift-giving, deterring improper gifts, and protecting
corporate assets.'?

FCPA (FBEETRZHELEUIEV, B U S EROIBIEEEIERIA S [FEHR(C. FCPA
(F BEELULTCRSNTZEDZED. HEORBZEIET DD THD,

The FCPA does not prohibit gift-giving. Rather, just like its domestic
bribery counterparts, the FCPA prohibits the payments of bribes,
including those disguised as gifts.*>
3. ZHEIT LR ERDREDEIE
@ [RIERBE] OFE

[BENTHERED] [ERICED<ED] [RERERELARZVWED] THNE, &F

U SEHERIAS [RATEDOEEDEBI ST ICDWCHEE LT, EEN DAECRBREETE
RS, k. RETOERB LMRE] (SFTIREERIE) & CNZEEREDETD [HHRASSETER
SRAFTLADEREMR] (REREIZIE) D2 Dh5H2. B & IESXRIATS v oI [EMGE]] B
BEELBMRE. 2013 %, 225 8,

12 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 16.

13 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 16.
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BINDEWDIEE(L, &% - BETOMEEORMITIITIRL BFESICHKDIREE
DEB(CEBERAIND. I20O5. TNHINENZEITI 2 LTOEENTHELZET
SN TFCPA VY —X - HA R (& [FBEBRF] (CEDE. SHEULT. Iz
BIEITICEZHETITD. FZEXAE [FELGER] AN BEEI. RiFCH
HNBDELTNDDTHD.

=5(C. FCPA ERICET2Z<DEHTIE. & (BRE) DEGEDOR
EREB(CH UITONTEZ. 973105, DOJ & SEC (&, R IE R
DNBITHR. HBDIVEARERBRZFHF O ZTOMITRLEDEETHSNIE
BEE (O UENEEZER U TET,

In addition, a number of FCPA enforcement actions have involved the
corrupt payment of travel and entertainment expenses. Both DOJ and
SEC have brought cases where these types of expenditures occurred in
conjunction with other conduct reflecting systemic bribery or other
clear indicia of corrupt intent.*

QECiFE [EHE(CIR I & E

&% - BETOMERZORMEBRIC, BEEEN FCPAER ERSRRVKSICT D
JZH(C(E. ZORBZEMINICHMTED LD, BEHOERZIEHE(ICEKHFELTKLT
BLBEND D RERLBEAZINE BERIBEVWSTAES. KRB KKK
FTIENTEDEFTTHD. [FCPA UV =X - HA R (G, EHERELHFEKRST. &
BEEZT O ERHOEMNZBNTL. R EKT ZEORELEZ®RAL TS,

AV T AT (R ZE LS BESHNES U2 —XTIE FCPA ([TER
IDINE UNBRVWREYRRES SHEFENIRDHIT 5N TS, D\
E&tt(E. 2002 15 2007 F(CHTF. REIEHITD SR T LENZIERS
92728, FAEOBEENMTDEH 225 BIOFRITICXH L. 700 75 RILETERDIK
BZXZIhoTL e, ZNICE. FEEBEROMEEEN. FAUDDAKR
Ry REIINDIZHDZRILNVEEFFEN Tz, LR T(E. ESHKRERED
Mg T hL—Z2 0T (FDIehEsnNTUVEh, ENEEREH TH O 2.
FRATDEFEAET, B UL ML —Z2JBITONTES T FhiThE
2o EBrEC (. AIERME (ST, =5IC0 700 B RILDS 5, 67
BRILEHE>T ThL—ZT&] LEfRen LI,

A case involving a California-based telecommunications company
illustrates the types of improper travel and entertainment expenses
that may violate the FCPA. Between 2002 and 2007, the company
spent nearly $7 million on approximately 225 trips for its customers in
order to obtain systems contracts in China, including for employees of

14 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 15.
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Chinese state-owned companies to travel to popular tourist
destinations in the United States. Although the trips were purportedly
for the individuals to conduct training at the company’s facilities, in
reality, no training occurred on many of these trips and the company
had no facilities at those locations. Approximately $670,000 of the $7
million was falsely recorded as “training” expenses.!?

ORI ZHIEITLDREE ] VWD RZED TITHONDERESDIRM

T - BETOMERZORM EFR. ZHWEIT LORES. [RIERER] Z#107,
FEINICHDIERBFRZIERE(CERFERLUTHITE HEE BESIURTEDETZ
BDRNELTND, EEEX(E. FELERNGD (BERRZEIERIR), EXEFRZIE
UK (RETIEBRIA). S5([CEFINICHFEDZEZO> bO—ILI DBRRMHE
HPRFNUE (REFRHIRIR) . HRE CNEZBE LR, BE(CUT (22D,

ERC. —1—>v—>—(HmzEBESLE. PEBIOATFEENIT
> /z#9 315 BIDRITICHT L. B BA RILEEIB LU TULE, N, KA L.
BIHtDITIBERBIT D E. RIRERTONL—Z2T0&R D EERD
TWLWER ERICIE. RITDZE LT, NHEEBE. BEDMRZTFEFEAE
SFRILTHST . HDAIVNEELGFEIULTULEMN Dz, sz 280D
(C. WBE. I\NDTA. SARHR, ISV RFv A, T4 XZ— - D—
LR, AZT)N=B)L « RASAD LSRN ESFNTUVZ, BERTE. ]
TOWNW DG TTIBHRR] HDIVERFBERICHTD [rL—=—2T] &
B TWLER, EBRE. EICHBDVWIEIRRICATEE SHHEA I EHADAR
TERD TV E, FRITHIB (SERMNRBDT 2 BEICKRG. BREB 1RITH
=D, 273 5000 R)LHAS 5 75 5000 RILERDTULWE. WS DODIRITT
(F. PEBFOAEE(ICHL 1 BH/ZD 500 RILHMS 1000 RILZEL, &
5(CEA. REE, BE. BEHEE*INTEIBLTLE, EtE. cnso
Xz, SHOEE - REFERICEELTH 5T, HdWEcnsz (O
PILT o >8] EUTRBEYICEEFLU TV, X T, FEBFEATFEED
RE&BPZDOMMED DEDDNFEENDIRMEZ., EZ45F—9 @A
R ELEEI BTN TLVR D T,

Likewise, a New Jersey-based telecommunications company spent
millions of dollars on approximately 315 trips for Chinese government
officials, ostensibly to inspect factories and train the officials in using
the company’s equipment. In reality, during many of these trips, the
officials spent little or no time visiting the company’s facilities, but
instead visited tourist destinations such as Hawaii, Las Vegas, the
Grand Canyon, Niagara Falls, Disney World, Universal Studios, and New
York City. Some of the trips were characterized as “factory inspections”

15 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, pp. 15-16.
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or “training” with government customers but consisted primarily or
entirely of sightseeing to locations chosen by the officials, typically
lasting two weeks and costing between $25,000 and $55,000 per trip.
In some instances, the company gave the government officials $500 to
$1,000 per day in spending money and paid all lodging, transportation,
food, and entertainment expenses. The company either failed to record
these expenses or improperly recorded them as “consulting fees” in its
corporate books and records. The company also failed to implement
appropriate internal controls to monitor the provision of travel and
other things of value to Chinese government officials.®

4. SRS EDREERN TR
O [RIEBER] OFE

FCPA (& FHivoBIsk I EDRZENEMICE U RMEN CNZEE LT DHE(CIE
FEENMNAERBRZFHFDEDOTRIINE, BENEMZFEIDELTND, #(C
[FERER] 260 T. FMREZFIAULBSICE SHERTEOEEZEL<
B>&ELTWD,

BEFE. UEUER ERETOEENREME U TCEREEHZHEIT DL
NHd. FCPA (F. BENLEMZRIELTHSY . FLEENRERESD
RBEUTITETDCEZRBNEEFSELS LT BEDTEHRL. LU,
NBEICH U CHBZEIFELE U CEENTREANRAI LI END
PREEVANSYZAR

Companies often engage in charitable giving as part of legitimate local
outreach. The FCPA does not prohibit charitable contributions or
prevent corporations from acting as good corporate citizens.
Companies, however, cannot use the pretense of charitable
contributions as a way to funnel bribes to government officials.’

QEIFZEHE(TIR I L s

BEPREGBORE EFEkR BENTARICEVTE. CNZMIIICHIBTE DL
S, BB DEREZ [EFE(CECER U THEHRITNUER S 720 RIERERIA RTINS,
CNIFERFRICELED(E T TH D, [FCPAUY—X - H1 R (&, BENEMZIT DR,
5DDBWZEIIT, EZIC [RERER] MRV EDIHZEHER T DEIIROTLD.
RLIFEERIREE. INSOBVNCHUL. EHELVTWDTERBATEDLDICLTES

16 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 16.
17 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 16.
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< tb\5 [ tt“@éo
BIMNCHBWTEENSZTIAWVZIT DD 5 DDLU

1. VOB M(EAID,

2. XIS, BENTEICEAIT 3R RS 2B U TSN,

3. XIWE. HEDFEEDERICEDVNTAINTLDN,

4. HNENFEE(FTZILFEDRERKREBFEND DN EURBGEMNBNIE. Hi%
HICBWTITOEDRXICDE., MREODAEEIBRBRE CTCEIIUIHICLD
e

5. XIWE. ESRIADZOMDERZZTDC EZZMFICLTUORULD,

Five Questions to Consider When Making
Charitable Payments in a Foreign Country :

1. What is the purpose of the payment?

2. Is the payment consistent with the company’s internal guidelines on
charitable giving?

3. Is the payment at the request of a foreign official?

4. Is a foreign official associated with the charity and, if so, can the
foreign official make decisions regarding your business in that country?
5. Is the payment conditioned upon receiving business or other
benefits?*®

OMEER IZENEM] VWS ZED TITHN SHEEDIRM

ZENSMCEAL TS [REREN] #4107 (BEEFEEIFRIA), CNITHRDEFED
BRERATAEQRE R IEHECEERL (S5TRERIE). st L TEEN(CO> bO—IL
U TUWNE (REMRHIRIE) . SBE PEBSIURTEOEEZRNDIAVNE LTS,
SLMBEINE. FCPA (d. BENEMTOEDEEILET ., ZOWEE > TITHNDEE
BROIRMBEZEIFLTVWDIDTH D,

BENISEEDORM(E. FCPA (C(HER UL, FCPA (&, TZ/ZHEIC, SHEA
FERICAERBREZSADCHDTIANNERITZHDFEE LT, ZENR
INWNZERURBWKDKROTNDIEITTHD,

Legitimate charitable giving does not violate the FCPA. Compliance
with the FCPA merely requires that charitable giving not be used as a
vehicle to conceal payments made to corruptly influence foreign
officials.?

18 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 19.
19 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
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2012, p. 19.
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(2) TUKBAHAF2R] [CHITDERR
1. ERICERTOEX

FCPA (& TBRHEENFR I DIBE] [ RERERORWSEN THERZINNTH S
BE] VD 2 DOBIBIIRAZRIT TSN, UKBA BREMICIE. N5 2 DO
MAZEONBTERDTVND, FENC [T72UF—23> - RAA M EVWDSER
BRIMRTE (BN TULVRWLAY, TUKBA 14> X (&, [EAARIEEHF] (SFO: Serious
Fraud Office) 72 EDHFEH UKBA ER TIEIF I DN E DN DHIMEEZ KL TLVB,
ERELT, TNSEEL, 2 DOMAZEBHIABELRDTVNBIDTH D, 2°

RE. BFICEDHITOTLADORZRE,. 1 (C EHLEZB3>TLSDH] (BEN
BHEFENEMS). 5 2 (C TRIEEFELTVIN]. £ 3 (T [EFENRICET
Zh EVWDENICRED> TS,

ABUNEEDS IR ERATRZICER 9 DN EDHN I EEEFZIT OREER (KRB,
BEANEERE) OMBELLRD, TOREICSNTIE. 2 DOEEZRED.
BICTRRIET > AN ESINZERTFT L. RICELTDRIET>
AnHBNE. EFSLRRBICETDINESIHZIRET T D, DFD. TEFT>X
MR (TR TzEWSEEMNBZENNL, B BBUIFEOZRIRFELE
(CIRIZ DN ESIMEVWSIDHEMEZIRET T D. BE. LFENBETHNIEDD
FE BRI KD—BABZEX. EFICHEHIDZE(CED.

Whether to prosecute an offence under the Act is a matter for the
prosecuting authorities. In deciding whether to proceed, prosecutors
must first decide if there is a sufficiency of evidence, and, if so, whether
a prosecution is in the public interest. If the evidential test has been
met, prosecutors will consider the general public interest in ensuring
that bribery is effectively dealt with. The more serious the offence, the
more likely it is that a prosecution will be required in the public
interest.?!

OFBNEMFEEFHNBMFETSOTHDN

£ 1 OYIMEETH D [EELAHI> TULBH ([CDUVTIE, SICEENEYS (ER

20 UKBA (&, F4T#. WIE - ETHMREFSNTH D, B UTFCPA SFEMLIZ7 I O—F=FALDDH
%, BEBEO 1 DELTII7SUT—23> - RAAZ ] 13D, Elisabeth Danon, “The case for
harmonized standards on facilitation payments,” The FCPA Blog, December 27, 2013 at 8:02AM.
21 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 19. Zofth. TR+
RS> ] OBABKRTINTHD. BHIRENNDNERIN TS, Peter Burrell and Michael Thorn,
“Sentencing Council Publishes New Draft Sentencing Guidelines: Fraud, Bribery, Money
Laundering and Corporate Offenders,” Willkie Farr & Gallagher LLP., August 9, 2013. &E/z 2013 £
FISEFHPTE (Crime and Courts Act 2013: Deferred Prosecution Agreement Code of Practice) (C
KD, [EFEFEE] EWLWDHTZIRFEEEAT D FE CPhHD. DPA Team, Serious Fraud Office, “The
draft Code of Practice for the use of deferred prosecution agreements,” June 28, 2013.
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DIRE. IR, #5) LETHENESF (FELGER) D 2 DIEHRIFSN. NS 2 DH
FERSNDE. NNDTNS 2 DOBGENBELLRDE. B [+ /2]
EHIET B

REHF/(E. RETOMODERZNRER. IR, #HESNTEEWS T EZHEE
TEDHE. TOHRESNTEREBEREOH (CHDREFRNG D EZR
SRITNERSIRN, DFED. EERTOMOERE, EZRIAZERZED
(CUKRDETIRE. HDIVWEBHMRWZERITLSLETIER. COmE
DEIC. TRREMREN DD EZER LRITNIER SRV, SR CONBE
FMZEFRTERIINL, HELBEBBRIRTE (B65%) ERNDOE
EEXTEERRVDTHD.

Where the prosecution is able to establish a financial or other
advantage has been offered, promised or given, it must then show that
there is a sufficient connection between the advantage and the
intention to influence and secure business or a business advantage.
Where the prosecution cannot prove this to the requisite standard then
no offence under section 6 will be committed.?

QIEMAFFFELTLD M

BERORMEND [BENEM] & AELGEREWD [EENEM] D 2 DO
TR B1BEZOUTUIzESNDN, BRFC, 10 RS2 (& ARICIRMTENMER
DIRHEEEL U TVBIIBE(C(E. UKBAERICHIESRNE LTS,

HDIENMNMERTEE(CH L. DNFEEDHMEEDZXITICRAL. #EZ5X R8N
ZHEDTC. EHXRTODMODERZTIRE. IR, H59 3. HELFHBENDIE
BiTAND I ItENDd, DED. ERZIER. IR, #593EH
TOIBDCET, ESHRIAZESR - #iFLELSELTLWNE, HBNEES
ZALOBHRIPNEZITEIDS ELTULWNIE., ZOEBRWPZ(C. CNIFIETE
EIRB. UNURNS, ZOBRICKI>THEINBZ &, BHINSG
EENFELUTVDIEE. HDVIEFB L TVDIEE. TDITAIETFEER
5180\,

The offence is committed where a person offers, promises or gives a
financial or other advantage to a foreign public official with the
intention of influencing the official in the performance of his or her
official functions. The person offering, promising or giving the
advantage must also intend to obtain or retain business or an
advantage in the conduct of business by doing so. However, the offence
is not committed where the official is permitted or required by the

22 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 13.

24



R-BEC013
Iwao Taka

applicable written law to be influenced by the advantage.?

HENFEBIBRIERE (B6K) (LERTDITANG DTMESHEHIIR
IR RELB/E. 2 DZEIZEEURFNUITIRSIAN, £ 1 ([C, BELRD
[ME&R] PAFFE(CIRE. fIR, HESNTEEVWDSTERIZEIL. HBLE
ZONRFEDEF. AR, BEBICKLDOT, MOECRERE. #IR, #HH5=n<
EVWDSTEZIGEL. 56 2 (C. HRAEABEICERASNDHITEEDIRE(C
KO T, HZHELBEMERZRITDI L. HDIWNIINICHEEND S
E. TNHFFESNTEST . HDINWEEH DTSN TULRWNWT EZITEEL
IRFNUITR SR,

For the purposes of section 6 prosecutors will be required to show not
only that an ‘advantage’ was offered, promised or given to the official
or to another person at the official’s request, assent or acquiescence,
but that the advantage was one that the official was not permitted or
required to be influenced by as determined by the written law
applicable to the foreign official.**

OECEFFILBR(CET DM

RICIRHEN D DITRZIFE L TV ESHMBBIETIRWGE(C(E. TUKBA 1
HUX] (. SEICHEH. B2 DHIRETHD [AFME] EVWDESLD, REHF
NESROZRIFERIT T D E L TVDARICARMECET D ED TRV EHErEn L,
EEF UV EICIRDDITTH D,

BiET D [SOE] WMABEICH U, TS URRBITRICKL > THEZRIS
B LZRDDIGE. HDIWGHBITREZERTDHE. 1TRE. SMELF
BRBRIATEER E(FRSTBNTHSS. TNPR. TEX(E HsETHE
BN MIBIREZERHTONIE. HDIVWEHELFEIC, ZHECKIDIER
8iEZECT. BFOREIRX MEEMETDLOSEHBLTLNIE. 2D
IRHENMEROIRZIREL TE. TNHANELFERBIERILARE (5 65%)
(CIRART D Z E(FHZ (CIRV. BIRENIMELTEE (CX T DEER(CTRDH
EULNRVRIR T, BDNELFEENEINREICLI > THEZRITDIE
ZIRMEN DD TNDN. BFBELU TV BRETIRVNR TR, REHF
(E. BFIDIERO/B/EZIRET T D L(CIEB D, BIHEEDRHENAILD
[FHE—ETHDHE(C(E. ABEEWDHIMEED, SHZEFNSTD
BYMMAZIRB T D LIRSS,

Where (however) relevant ‘written law’ permits or requires the official
to be influenced by such arrangements they will fall outside the scope
of the offence. So, for example, where local planning law permits

2 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 11.
24 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 11.
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community investment or requires a foreign public official to minimise
the cost of public procurement administration through cost sharing
with contractors, a prospective contractor’s offer of free training is very
unlikely to engage section 6. In circumstances where the additional
investment would amount to an advantage to a foreign public official
and the local law is silent as to whether the official is permitted or
required to be influenced by it, prosecutors will consider the public
interest in prosecuting. This will provide an appropriate backstop in
circumstances where the evidence suggests that the offer of additional
investment is a legitimate part of a tender exercise.?

[N ] OEBICDVWTIE THREFFES 4> X] (Bribery Act 2010: Joint
Prosecution Guidance of the Director of the Serious Fraud Office and the Director
of Public Prosecutions) ([CHINKEH N TULND, F(C. NEFETDIEREREL
T. THEEFEHASF>R] (T, UTD 4 2zl F TS,

AEFZEZIFITDIER
- ZENRS VDRI RW—EDDEEZIA ( TAKFERA 4.17 a) ;°°
-BEREPERTAZSOMRCEITINGERDAH & U TARSNIZTIA
W ( [REREHAP >R [CHITDEMERa) ¥
CIJPIUF—232 - RARAY MIERESNIBE T, AADRESIREF
mEm AR UEEYRRY S — 2 EFFERENEF > TH D DEANNZDF
ez EUKEBTFLTWDCE
c TINWABR SNBSS, IBEENFBUOILSICEHNNTULEEE

Factors tending against prosecution:
- A single small payment likely to result in only a nominal penalty
(Code 4.17a);
- The payment(s) came to light as a result of a genuinely proactive
approach involving self-reporting and remedial action (additional
factor (a) in the Guidance on Corporate Prosecutions);
- Where a commercial organisation has a clear and appropriate policy
setting out procedures an individual should follow if facilitation
payments are requested and these have been correctly followed;
- The payer was in a vulnerable position arising from the
circumstances in which the payment was demanded. %8

2. &% - BETOMERORM

%5 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 12.

26 “Code for Crown Prosecutors,” 4.17 a, p. 13.

27 The Serious Fraud Office, “Guidance on Corporate Prosecutions,” p. 8.

28 The Serious Fraud Office, “Bribery Act 2010: Joint Prosecution Guidance of the Director of the
Serious Fraud Office and the Director of Public Prosecutions,” March 2011, p. 9.
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O [RIEBER] OFE

LI E®D UKBA O—fgfIHEHZ TR, BRIITAMFESNDINESINZZEZI TN
<o ¥ &k - BETOMEZDIRM] MIBIE(CHIZDINE DN (E. FCPADIFE L
Bk, ZTORMITHRIC [RERER] 'S ESNENIERMNSKREETND.

EHEUT, B - BEENIBIRLERE B 1K) ERICHLEDIMEBELNG
NWESNET —RAZBD BT THE D RBEISF/H. CNICEAS UIRME
ZHCIR I BDIC(E BT - FHFICLD, & (BFE) "ERZEOTALE
(CATBT D EVWIHEHZ. HDVWMERICIEXTITH T 2 LW SHIFZEY)
BTHBILZERU TV eRZRSRAITNEIRSIAN. BERIDFER.
RECHFDEMENIZAMNEZDBECL D THIIESND by v IF
LATHEZND 6 v BT I E— (S BIHOBREZIBE I DHEZBEL
THE D RICBVERZIEDTTHD. 5D\ F RO F IR (TR I
DA Z B I TZHDILIRERD—IRE U T BINOBEZ NS I E—(C
BRI 2DTHNIE. ZNEFBIEIEREER E(FR5120THSS. BF
A (RFFE) MMEDHEECEL. NEUIRMTARZSIEEES LT 3ERND
DIEEFTREBRICLLNSTH D,

By way of illustration, in order to proceed with a case under section 1
based on an allegation that hospitality was intended as a bribe, the
prosecution would need to show that the hospitality was intended to
induce conduct that amounts to a breach of an expectation that a
person will act in good faith, impartially, or in accordance with a
position of trust. This would be judged by what a reasonable person in
the UK thought. So, for example, an invitation to foreign clients to
attend a Six Nations match at Twickenham as part of a public relations
exercise designed to cement good relations or enhance knowledge in
the organisation’s field is extremely unlikely to engage section 1 as
there is unlikely to be evidence of an intention to induce improper
performance of a relevant function.?®

(BENEH ETHENESD) BROFEZXIF T IEENLIEST >N
HDINELNIRNL, FET'DOURIEFT > X(E, LLEBIDEED H AU
DTSN ELNRWN, UL, Z<DIFE. TOBEGRMEETESHE
SME BDESCRKRIRTZER I DHBENS D 2HRELTOIET>
RUMEC AN D TWLD. NS, I—tSNEBHEDT AT ELANIL. EEF
MRESNDEPERAFEDHELBENERRKRVWVELLDS ELEE
SHRANDEELANIVIRENEFENL D TS UEET(E, @F. SHEA
FE(CIRHSNDEET - BINRECHNUEHDEFE, HDVIHEE - EH
RECHEDDIIENBE THNEDDEFE SNELBEICESRAZRMT

29 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 10.
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BLS. HDINRESRIX LOBEFRRWVETD LD BEANTZEZ R
ZSELTWW L, DFD AERBREN GO L LDE<HERlENs S
EE1R33,

There may be direct evidence to support the existence of this
connection and such evidence may indeed relate to relatively modest
expenditure. In many cases, however, the question as to whether
such a connection can be established will depend on the totality of the
evidence which takes into account all of the surrounding
circumstances. It would include matters such as the type and level of
advantage offered, the manner and form in which the advantage is
provided, and the level of influence the particular foreign public
official has over awarding the business. In this circumstantial context,
the more lavish the hospitality or the higher the expenditure in
relation to travel, accommodation or other similar business
expenditure provided to a foreign public official, then, generally, the
greater the inference that it is intended to influence the official to
grant business or a business advantage in return.°

LRt o> T SMEIRTSEBIZRIERTE (56 65%) ERN GO EMESH D
HiTE, THLANIILEFAEELIEDDIFTEZRN. UL, (BERNES
EEBNEMD) BMRERI SSRDIET > ANRVGE, X E &
BOESRABELLEUT, HIEEMBANCIRMHF=NTZELTE, TNZ
EOC. BRRECEZENGHEZERLD EBERULUCEDNDTH D LR
BT EEFIINBD, IS, D ULETT - 50 HEFRFRICHNWT, 51
B THIGIAAREE (CER U TONIEL BENBEEZSX L5 LT DEDTH
Moz EERSNK S,

Levels of expenditure will not, therefore, be the only consideration in
determining whether a section 6 offence has been committed. But in
the absence of any further evidence demonstrating the required
connection, it is unlikely, for example, that incidental provision of a
routine business courtesy will raise the inference that it was intended
to have a direct impact on decision making, particularly where such
hospitality is commensurate with the reasonable and proportionate
norms for the particular industry;>!

QECHRICIERE(CIR T T & s

TUKBA 5> X (L&, EEBzEREICERIVEZFHRT IEMEIEFLALRR,
UL, &k 2 [HEEEBLLEIMSSE] SET [BEEERGLE (CE T 2B EERAGHZ

30 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 13.
31 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 13.
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< &) (BRFHRSE) NBEINTVWDIAZZEINE., BRZIEECERI L
(F.BATERTDETERVWERFHRICIRD TLD EEDRITNIERSRAWN, T T,
F9" UKBA ' @EtN/aF 4] (proportionate procedures) MEAZRHT\D %
BERLUTHEZL,

HRFSODORBRABE LR S — &R F Db (CEBASNDIFRE I FES N
XTI T DR DETSRTNEIR ST Fleatt EBFRZEIFDAE(IC
K BDIHBIERIMTEIZPHLE T D L SFETSNRRINUTIRS RN BRI D
RO TGO TEDDINEULNRWD, FEINTINTEFEDROVN &
DEEHCE UTOXRSRBENEE LD TL D,

The procedures put in place to implement an organisation’s bribery
prevention policies should be designed to mitigate identified risks as
well as to prevent deliberate unethical conduct on the part of
associated persons. The following is an indicative and not exhaustive
list of the topics that bribery prevention procedures might embrace
depending on the particular risks faced:3?

NEY/RFRE] DBALF SEVMBEINE, YR T ZIBFE X IZIEMELLE DRI
HHEAFDBREND T E(CTED, L. BRI TDMHEHFZ VNI U TSR D
RNREDICT DN THD. NICAFE. TUKBA HAF> A (F. HlZrELT 14 D
RFIRZH T ENTNICEAL URD(CEUTEFREZBREIDLSIRELLTND,
ZZTlE 14 DIEES 5. [EHEPORAEE] (CRDDIBIRLEITZSIRAUTE S,

- ZHIE - B ZSVINTOBFRI DB LDOEDSRI EOBERICH U,
HINF 2 RZ@BHIEDTE

- BYGSETIRE. SRR, XHARREOMB L - EEX o> hO—
IWeFMEd &

- S| OERMEEERL. BRMARZHET 2L

« Governance of business relationships with all other associated persons
including pre and post contractual agreements.

« Financial and commercial controls such as adequate bookkeeping,
auditing and approval of expenditure.

« Transparency of transactions and disclosure of information.*?

3. ZHEITLHE LD EREDEE
O [REREX] OFE

UKBA TI(d T8R%F - 1555 - BETOMERORM] & 1ZHET LEREERDIEED

32 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 22.
33 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 22.
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&8 | E=BRE(CD T, TNETNZRI L (CEREA U TIEULVRULAY, #R04F - 1545 (hospitality)
B, RIEZDOMDERE FDZHE (promotional and other business expenditure) .
EBIC [RERBR] ZE2>TTHONIEEDOTRITNIL., BESIUERITEOEERERER
ULKBEISEDTR\NEDIIIBZE EDTWLD., TDORKT. ZHEIT LOBERA&EIC DL
THE. EXHE. FCPA &(FEFEU EEBEEINLD,

EFFEBMONRENET BEOHD. BRY—EXELIDSELIRET DD
D, BBV KIFEAZREEBERET DIeHD. ERICED <EUF - ZPERIE
ZOMER FOTHI(GZ. ESRIXZWD> TV LT YL SNEEERED
EUTERHSESNTWLD, F£/e. 5 UIETEIZIETRET DL, BEUNEERSLE
FEOIPNETBECATIERV, BUFFIE, BEIREERSIEEZE> T, HmiEER
PREFRIBER EOBENZERIL TITHND. SIBMNTHIDIRENS - 15150
B2 OMERE EOTHEAEZEIFT I DED(FR. EEEFC, 81T - 515,
BREEDMDEE LOTHEANEEE U THRHETINY IV EBRHESHTH
Do

Bona fide hospitality and promotional, or other business expenditure
which seeks to improve the image of a commercial organisation,
better to present products and services, or establish cordial relations,
is recognised as an established and important part of doing business
and it is not the intention of the Act to criminalise such behaviour. The
Government does not intend for the Act to prohibit reasonable and
proportionate hospitality and promotional or other similar business
expenditure intended for these purposes. It is, however, clear that
hospitality and promotional or other similar business expenditure can
be employed as bribes.3*

HENFEREBREIERTE (F6%) ERELDICE. RIETDMDFET,
NIEE O (CHEZRIFU. ENICEI O TESRRAZERFTITDEVDER
M HBBNFESRX LOBHIMRWZERZITD EVWSERSRITNEIRS
Wo ZORICAL (BRINZVNER). REVERELVSETSIHEIND
FEFBEVPIREE. WONDDIRR T SEZAFBE(CED T [HEKTOM
DER | ([CFBHUIRWCT EILIRBE S, RERS. EFREOG TRIBLR
L ZNE ABEBE TR SZNEBRHNEEITIERERD
N5THD.

In order to amount to a bribe under section 6 there must be an
intention for a financial or other advantage to influence the official in
his or her official role and thereby secure business or a business
advantage. In this regard, it may be in some circumstances that
hospitality or promotional expenditure in the form of travel and
accommodation costs does not even amount to ‘a financial or other

34 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 12.
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advantage’ to the relevant official because it is a cost that would
otherwise be borne by the relevant foreign Government rather than
the official him or herself.*>

BEF - O SUIRGEEE L - Z2NEIT LHEEQRDBREDEBICEL. TUKBA B
AT (F. BERNIRT —XZ2HF. UKBA DI1i5ZBAREIC L TUL\D,

REOIN LIS ESERNARE S EHEZIRM T 2 2 L IEAFEENE
<DiZEHB T D EZFRELTDEDTHD. INICKD. SRAFHEE
(& FEILDOMERRES X5 ADBEVVKEERZE(THET DHNE LR
ZOUIEBEDERE&R(E. UKBA OZEIEEIA(CEAL T 2HEDTIFRL, F
JZHERHCERIT (C & TEEN KNV EWSERTHNE SHEABEIC. RE
EXNREOLIRMEEE "1 -3 —IJTERLTESSZEE. DFD. D
JzHDMZESS EERZIRM T DT EBRE L (IR 5720\ MIX T, ZDIH(C
B D FTREEEFERER D K S IR SRR QB SS - 1B 2 S N 58 & TDEN
(CHLUTITOZELTE. FREICDIND) HERHERANZEZ(SHE LN
DTLBTEFBMBDS. 22U, &R F#D L8R IART
DEHRERZH > C. BIDB(CAREZRE L. SEAFE(ICHEICERS T
ENTERILCEMDST . Za1—I—IJZKRHENGRE U GERLU
ETNUE GRBIC DN D) B EMHEANYFS LA > T ZMBE LN,

The provision by a UK mining company of reasonable travel and
accommodation to allow foreign public officials to visit their distant
mining operations so that those officials may be satisfied of the high
standard and safety of the company’s installations and operating
systems are circumstances that fall outside the intended scope of the
offence. Flights and accommodation to allow foreign public officials to
meet with senior executives of a UK commercial organisation in New
York as a matter of genuine mutual convenience, and some
reasonable hospitality for the individual and his or her partner, such as
fine dining and attendance at a baseball match are facts that are, in
themselves, unlikely to raise the necessary inferences. However, if the
choice of New York as the most convenient venue was in doubt
because the organisation’s senior executives could easily have seen
the official with all the relevant documentation when they had visited
the relevant country the previous week then the necessary inference
might be raised.>®

[EER(C. EFfEMOESR. BEREREREDE CORBPEMIML EDER
ZHOBENT. SEABEICEBBIMEE T ML TES ST &,
ZNCHEILBEEORE CERAEZEIET 32 &3 HEAFEREIEELER

35 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 12.
36 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 14.
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E (BB6K) (CRTDEDEIFIRSRNTHSS. RM(C. FAUEFFRHEN
Rt 2 — EXDRBN & (FEMFRDIRNT 7 AT - 5 —RIghEE%(C. SME
RBEZBL ZEF MBORANRECTHNE. GREICDRND) BERQR
i3 LT STy e Y a AV A NG S I

Similarly, supplementing information provided to a foreign public
official on a commercial organisation’s background, track record and
expertise in providing private health care with an offer of ordinary
travel and lodgings to enable a visit to a hospital run by the
commercial organisation is unlikely to engage section 6. On the other
hand, the provision by that same commercial organisation of a
five-star holiday for the foreign public official which is unrelated to a
demonstration of the organisation’s services is, all things being equal,
far more likely to raise the necessary inference.?’

B - 11T REERENER(ICEDCEDOTHNE, LAV ETDEEE, [H
BEFEH A >R (C6. FRBECTRSNTNS,

BENHNDEILT. ERICEDIKE - REEER. EZRAZITD LTH
SNz, EBREIDZRITEDTHD. BUINEELIEEE. €S UITAZ
PIMELELDEFTDEDTERLN,

Hospitality or promotional expenditure which is reasonable,
proportionate and made in good faith is an established and important
part of doing business. The Act does not seek to penalise such
activity.>8

QEERICIERE(CIR T T &I s

BE(C [£5 - IBETOMEROREM] (CBL. TUKBA 45> X(C(F, EiFzIEHE
(SR I HEBEZFRUZEFN S E DN EiRARTEN [EZHEIT EMNE ERDEED
B8] (CALTE. CORFELTHSD. TUKBA 15> X HYHBNT DIFEDT —
R&ZZICBIAL. SFPHRAEENMERIHREE D TLS T EZERLIZWL. BT —
ADERBIRSSIIRDIBED TH D

T>2T7h% (Fi) G BF, AR BELT, EZRR )= bhF—
ZIRE, KRB RAIRUR—VYEEIGE(CBE, BSEORIMIEAELCE
L. #IERZRLU TS, BREIEEDPEAE. CNSARD MOEECHD
XRE - HEaEZES8IB LTS, INICH U AEAFEDIREL LU
BHEE. FHAEBLTNS.

37 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 14.
38 SFO, “Bribery Act 2010: Joint Prosecution Guidance of the Director of the Serious Fraud Office
and the Director of Public Prosecutions,” March 2011, p. 10.
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A firm of engineers (‘F’) maintains a programme of annual events
providing entertainment, quality dining and attendance at various
sporting occasions, as an expression of appreciation of its long
association with its business partners. Private bodies and individuals
are happy to meet their own travel and accommodation costs
associated with attending these events. The costs of the travel and
accommodation of any foreign public officials attending are, however,
met by F.*°

FTUKBA 45> X1 (&, 84T - 1515, 22WETL - IRMELOBRE&IERED [Fik
=] (DB FAMR (internal guidance) M. RDsZBRHEC T DEDTRITNUL
RERVWELTWVWD, T—XAD—EBE UL TRBNSNEEBETH DN, IN5E. LWIn
BENEITLEOERSIEN [EE] (CEDKBDTHINEDIH ZHI T IBOEERR
BELQROTVD, PEE. CNSHHBEAZRET L TORIIRERD TVWDRZE%E
BRI INENDS D,

BT - 1515, TREBOETLE - IMELOBREIERE(GERSNDFHRE(IC
DUTIE, ARZERTE - BITLU. RORZHEICT D E,
cLHRBFHREE., ERMZEEERT DLDOKETSN. £ FHGERASN
DEMRERD KREADETNEREERDLIOKETETND &
cLHRBFHREE, ERMZEEERERT DLIOKETSN. £EHENEEISHE
BAEN3EMREDD LVREANDETINER ERDLOHT N3 E

- BE - 1BEE. BERAREESTEVEVSTIEFS. TUTREITRIES
HERIBODTRIINIRSRRV., ZUTIHREICENDDZHIE. EFEME U
TOFHHDAA—ZHEWET DIEHDER. TORBEPH-EXZLDEL
REIDIHDER. HDWIMEBEREFZRZELL LOHDERTRITNE RS
LYo

- ZEE(C. ESRALDOERZRHIDIEFZED EOHRZESZ TIFR
57, XEZHEEBOHIIMNFEIND EDOHREEX TIFRSIR,

- EEEBFB KFUAHZPFIDEDS R - J\— b F—, BEE. U511V —.
NENFEE (T DEGF - IBFOBRLANILZERET DERIC. TUTHRA
IRRCHNWTHEY) & SNDEGF - IBF DY THRRET DRIC. BEIN
DEEZHRITTHLE,
HEICEDLDREST - IBEFMNMREESNDINEIRIECT Bcs. NFEE(CH
I BEGF - 1BEFE. BRI B (CEZ SNRITNTIRS IR0,

- D EREHZ DTHICDNTIE., B ML ARILDIYRT A MK
DEREF/D L.

- SETLIBZEIFU<ITDCE (IRBIER, . FBKRE. MmERE)

The issue of internal guidance on procedures that apply to the
provision of hospitality and/or promotional expenditure providing:

39 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 36.
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- that any procedures are designed to seek to ensure transparency
and conformity with any relevant laws and codes applying to F

- that any procedures are designed to seek to ensure transparency
and conformity with the relevant laws and codes applying to foreign
public officials

- that any hospitality should reflect a desire to cement good relations
and show appreciation, and that promotional expenditure should seek
to improve the image of F as a commercial organisation, to better
present its products or services, or establish cordial relations

- that the recipient should not be given the impression that they are
under an obligation to confer any business advantage or that the
recipient’s independence will be affected

- criteria to be applied when deciding the appropriate levels of
hospitality for both private and public business partners, clients,
suppliers and foreign public officials and the type of hospitality that is
appropriate in different sets of circumstances

- that provision of hospitality for public officials be cleared with the
relevant public body so that it is clear who and what the hospitality is
for

- for expenditure over certain limits, approval by an appropriately
senior level of management may be a relevant consideration

- accounting (book-keeping, orders, invoices, delivery notes, etc). *°

4. SRR EDREERN TR
O [RIEBER] OFE

[FCPA UY—X - AJ Rl (& [FHCBIKRIREDEENTB] (CDOVWTHERZSX
TWBM,. TUKBA HAF >R (F TOZ1 =57« EREEENSTMH ] (Community
benefits and charitable donations) WD EHIZELT. [RIERER] DIRVEEN
B ETBIC(E. WS DHDEIEZET U URITNIERSRRNWE LTS, T—ADE
=(E. RDOBEDTH B,

B> HRPT, FEELOT (CERERmZEE LTS, EHTORE
E(d. M BTREALN > IRKCIEINI DG DtENEZMiIGT DITEIC
DU, MeREHFES EER I DD MEZHET D, TDEET.
REHEEEOREE (. LEARCHU. i bODAILAEZIEEE (C
EX Rz E, IBITEEVEIEGTO HIV BEICHFSNTLND EFET,

A company (‘L") exports a range of seed products to growers around
the globe. Its representative travels to a foreign country (‘M’) to
discuss with a local farming co-operative the possible supply of a new

40 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 36.
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strain of wheat that is resistant to a disease which recently swept the
region. In the meeting, the head of the co-operative tells L’'s
representative about the problems which the relative unavailability of
antiretroviral drugs cause locally in the face of a high HIV infection
rate.*!

ZD%. FMENZDOWMAFOICET DERZTITOLH. M BORFELER
BN 2O, AAKEF. LANRERHRL MODAILAREZEA
TED L& TN NEZEOMAGF I HS CEERER LD &
ERET D, SBCTEDRDEAET. AAKE. BHMEE T SEELRIC
LHNEM T E2BEBE L. FERAABEFENZITAE, BECHL b
ODAILARZEA - BifhiddKLD. BELREEZEDEMNRT D, L1
CNHEBHEY XD (CRBINELNIBVNEERX D,

In a subsequent meeting with an official of M to discuss the approval
of L's new wheat strain for import, the official suggests that L could
pay for the necessary antiretroviral drugs and that this will be a very
positive factor in the Government’s consideration of the licence to
import the new seed strain. In a further meeting, the same official
states that L should donate money to a certain charity suggested by
the official which, the official assures, will then take the necessary
steps to purchase and distribute the drugs. L identifies this as raising
potential bribery risks.*

QEENTHCHIC > TCHOERFEIAE

TUKBA HAHF> R (& BEDKSRIR(CELUAFNZERE (L #) ZEEL.
TN EDLSITEE EDRENERLTND AT —XATId IRD 4 RZRFFIA
LELTWS,

-TATYUZEERMT DIcsd. GENRENEILD. 1T UTE RSN
JSRBNEENIZEDTH DN TIHERMODAEGR(CHRD DI AFEE (CEA
SNDEEEGOMEL(CR LW EiEER T Dceh. MEIICEEI DI M1t
BEWCESRX )= hr—EM5ET D, 725U ROFIECEAT DIE
WEAFIDILTHSND. I12DO5E,

- BUSSRED—EIE LT, O 250 FER(ICET D M EIRE. BUK
EDBRMENRTNL, HRAFFEDOIRESNITRBOEEE.

- BB ERZRELR, TOENMIED T MECHSITDFH. LT,
LRARNEREOT O 10 MEBECITO TERNESH,

- SREERGREHELTFE EDRR.

41 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 40.
42 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 40.
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- Making reasonable efforts to conduct due diligence, including
consultation with staff members and any business partners it has in
country M in order to satisfy itself that the suggested arrangement is
legitimate and in conformity with any relevant laws and codes
applying to the foreign public official responsible for approving the
product. It could do this by obtaining information on:

- M’s local law on community benefits as part of Government
procurement and, if no particular local law, the official status and
legitimacy of the suggested arrangement

- the particular charity in question including its legal status, its
reputation in M, and whether it has conducted similar projects, and

- any connections the charity might have with the foreign official in
question,*

UKBA hRIZ 9 2REFIEZEEINE. NUL BIENTNEZRHTNDINEDS
h\ BECHRDDIAFEEDOIDHNMER I DRBENEETHDINESH. FHHRMHE
THDIEERGHIERICIET DB THDINE DN TUTTOEELAE HRAFEE
NEDKXDIREMRICH DN EHER T DL ETRD. TD LT, TUKBA HAF >R (F,
AR THNE. UTFOFREZRITINLEL TS,

- BEEBEDOVDIRDBEFREERTA-—TUREDERDLDS. TUTE
#fEHE 0 D WIERE] (CBI LA DIAFBRIERWC L ZEEREDET D
feb, AEBO=2=45—>3> - TS5 FRID L.

SEVRURTFHEC I > TRONDIEETOS T I MEEAN S v+
TOERICEAL. £HHRUS — EFREZHFINRT DL,

- EIREDIMED LETIRIDEZY—Z8fEL D, J=2-5—>3>
FERUS — EFREZRMT DD, XYYV IZER - XEETD L.
- M ETASNIEENSFWN. BENCHRFABEZRLC CERIEND
BE. BDIVELHBEDERICKDMBOE TR ENDHSG. BIRIESH
BEICLTHELZ L. ZDR, FMEWSEMMNERNICEDKSIC
MA=NIMZE LANEZSY—952 & Fe LA M EREEORT
AT DIAND [HMBF] ° (D=2 "5« R&] EW o ERIDFMTS

EERDZ Lo
- RIBRFHREORAENSEBDO—IRE LT, BENFMICHEDDIRIS—
ZEHi T S &,

- Adopting an internal communication plan designed to ensure that
any relationships with charitable organisations are conducted in a
transparent and open manner and do not raise any expectation of
the award of a contract or licence.

43 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 40.
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- Adopting company-wide policies and procedures about the selection
of charitable projects or initiatives which are informed by
appropriate risk assessments.

- Training and support for staff in implementing the relevant policies
and procedures of communication which allow issues to be reported
and compliance to be monitored.

- If charitable donations made in country M are routinely channelled
through government officials or to others at the official’s request, a
red flag should be raised and L may seek to monitor the way its
contributions are ultimately applied, or investigate alternative
methods of donation such as official ‘off-set’ or ‘community gain’
arrangements with the government of M.

- Evaluation of its policies relating to charitable donations as part of its
next periodic review of its anti-bribery procedures.**

5. EFEROIEREN L RIE
OEREEBHLEIRRTE & (X

AERE(S [ - BB TOMER ] [2HEIT EuE ERDEEDER | [HHBIAR
EDEENTM] SV T2 & D TRHSNDINE LIV, ZDfeé. UKBA (&,
IBHITRZRIETDRITTRRL, BENTAMNECSRRNEL DS, BELECET 8%
REBAFIZH CEENICEH DT TS, TDEH ARICTNMN ST HEERT .
BENFEEITNL, BFEE BB IFCRONSZ &L D,

EFHREOIBIRIEARTE (568 1K) HDVWINELFHEBERIEARE (566
%) [OER T B1TARZIHLE ULERITIHE. BN ILIRRTE BB 7 %) £132D.
ZORR. HDENE L1EZPEO6RIOERL. BFMEET DINEND L
B 22, B[N, SENRREHZERSAVEEC, B 158ER
HDNEE 6 FTERZILGETCERINE, B7RERZRED I &(F7R0N,

In order to be liable under section 7 a commercial organisation must
have failed to prevent conduct that would amount to the commission
of an offence under sections 1 or 6, but it is irrelevant whether a
person has been convicted of such an offence. Where the prosecution
cannot prove beyond reasonable doubt that a sections 1 or 6 offence
has been committed the section 7 offence will not be triggered.*

F75ERIT. F1EDDNVIE6REDEFRTHTLKIEETHDT. €
NBICRBETNDIEDTIIRV, 12D, BUNEERS AT, EFFEETES
ELED 8] REICEDE., eNBEBT (mens rea, ILEZHDOT) J&

4 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 40.
4> The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 9.
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ZIRTEDESNTND,

The section 7 offence is in addition to, and does not displace, liability
which might arise under sections 1 or 6 of the Act where the
commercial organisation itself commits an offence by virtue of the
common law ‘identification’ principle.*®

@3> bO—-ILAROSNDBEFRE
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A commercial organisation will be liable to prosecution if a person
associated with it bribes another person intending to obtain or retain
business or an advantage in the conduct of business for that
organisation. As set out above, the commercial organisation will have
a full defence if it can show that despite a particular case of bribery it
nevertheless had adequate procedures in place to prevent persons
associated with it from bribing.*’
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46 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 9.
47 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 15.
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A person associated with a commercial organisation is defined at
section 8 as a person who ‘performs services’ for or on behalf of the
organisation. This person can be an individual or an incorporated or
unincorporated body. Section 8 provides that the capacity in which a
person performs services for or on behalf of the organisation does not
matter, so employees (who are presumed to be performing services
for their employer), agents and subsidiaries are included. Section 8
(4), however, makes it clear that the question as to whether a person
is performing services for an organisation is to be determined by
reference to all the relevant circumstances and not merely by
reference to the nature of the relationship between that person and
the organisation. The concept of a person who ‘performs services for
or on behalf of’ the organization is intended to give section 7 broad
scope so as to embrace the whole range of persons connected to an
organisation who might be capable of committing bribery on the
organisation’s behalf.*®
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8 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 16.
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Even if it can properly be said that an agent, a subsidiary, or another
person acting for a member of a joint venture, was performing
services for the organisation, an offence will be committed only if that
agent, subsidiary or person intended to obtain or retain business or an
advantage in the conduct of business for the organisation. The fact
that an organisation benefits indirectly from a bribe is very unlikely, in
itself, to amount to proof of the specific intention required by the
offence. Without proof of the required intention, liability will not
accrue through simple corporate ownership or investment, or through
the payment of dividends or provision of loans by a subsidiary to its
parent. So, for example, a bribe on behalf of a subsidiary by one of its
employees or agents will not automatically involve liability on the part
of its parent company, or any other subsidiaries of the parent
company, if it cannot be shown the employee or agent intended to
obtain or retain business or a business advantage for the parent
company or other subsidiaries.*

4 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, pp. 17-18.
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%5 Jessica Evans, “IMF Keeps Cambodia’s Corruption in the Shadows,” Human Rights Watch
(http://www.hrw.org/home), December 26, 2013.
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57 Office of the Inspector General, Investigation Report of Global Fund Grants to Cambodia, Global
Fund, November 14, 2013. A2 /RS7(CH TR HREESOHIE T IKDABREE] (IAE (84 H).
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8 The Global Fund, Strategic Investments for Impact: Global Fund Results Report 2012, The
Global Fund to Fight AIDS, Tuberculosis and Malaria, p. 10.

% The Global Fund, Strategic Investments for Impact: Global Fund Results Report 2012, The
Global Fund to Fight AIDS, Tuberculosis and Malaria, p. 6. =& X (. 10 F/l. 7T UATE. EM
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Global Fund, Strategic Investments for Impact, p. 10.

60 Office of the Inspector General, Investigation Report of Global Fund Grants to Cambodia, Global
Fund, November 14, 2013, p. 12.

61 Office of the Inspector General, Investigation Report of Global Fund Grants to Cambodia, Global
Fund, November 14, 2013, pp. 3-4.
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62 Office of the Inspector General, Investigation Report of Global Fund Grants to Cambodia, Global

Fund, November 14, 2013, p. 37.
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64 Office of the Inspector General, Investigation Report of Global Fund Grants to Cambodia, Global

Fund, November 14, 2013, p. 26.
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BB TSATUR )\ RIYI] (CHNWT TURIEBORE] Z5@AL. *°
FIETEES. [OECD ZEFERFETEEL] 2EBL T [UXIEE7TO-FD
WHE | ZRATULD,

65 Office of the Inspector General, Investigation Report of Global Fund Grants to Cambodia, Global
Fund, November 14, 2013, pp. 34-35.

66 Office of the Inspector General, Investigation Report of Global Fund Grants to Cambodia, Global
Fund, November 14, 2013, p. 37.

67 Office of the Inspector General, Investigation Report of Global Fund Grants to Cambodia, Global
Fund, November 14, 2013, pp. 26-27.

%8 OECD, UNODC, and World Bank, Anti-Corruption Ethics and Compliance Handbook for Business,
2013, pp. 10-14.
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EICIEU T, 9A4FZvICEILTDEDTHD.

In a global marketplace, an effective compliance program is a critical
component of a company’s internal controls and is essential to
detecting and preventing FCPA violations. Effective compliance
programs are tailored to the company’s specific business and to the
risks associated with that business. They are dynamic and evolve as
the business and the markets change.”!
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9 OECD, OECD Guidelines for Multinational Enterprises: 2011 Edition, 2011, p. 47. OECD B2
EXMOECD ZEFERETEMEH  HFRICH T DEEHDEEITEDTZHDENES 2011 I (BAGEIRERR) .
2011 5H. 38K,

70 FUFODEE(C DU TI(E. The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011,
pp. 25-28 [CZRENTWL\D,

71 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 56.
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2

These considerations reflect the recognition that a company’s failure to
prevent every single violation does not necessarily mean that a
particular company’s compliance program was not generally effective.
DOJ and SEC understand that “no compliance program can ever
prevent all criminal activity by a corporation’s employees,” and they do
not hold companies to a standard of perfection. An assessment of a
company’s compliance program, including its design and good faith
implementation and enforcement, is an important part of the
government’s assessment of whether a violation occurred, and if so,
what action should be taken. In appropriate circumstances, DOJ and
SEC may decline to pursue charges against a company based on the
company’s effective compliance program, or may otherwise seek to
reward a company for its program, even when that program did not
prevent the particular underlying FCPA violation that gave rise to the
investigation.”?
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72 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 56.

73 Julie DiMauro, “The compliance lessons we learned in 2013,” The FCPA Blog, December 23,
2013 at 7:45AM.

51



R-BEC013
Iwao Taka

DEAHDOHMELIRD. 1305, O BEURIZER - BT &), @ [BEHEY

RO ZBERTFFSHAREZAE I D2 L] @ [URDZI bO—-ILTDES

GDAEEB’JTd?lllﬁb{i%ﬂé’#%%ﬁ?éZc‘:J EWVWD3DDRFTYITZ#BO T Ity
D EBDRIE(C DI D,

1) A>vT 1 BEUXOZER - IBET DL

FIBEGBEFDFEECEEL. LWoTEWEDKSRBIYRINS DN ERFTE L.
FEFESNZUAON R T DRIEEH (B, . 1K) DEER LI OfZEE (K, B,
IN) EEBURIITNIEEIRSIR,

CDESREPETDE, ZLDEELD [URD - IXRSAS bO—IREUTEEIC
TDOFEEEDTVNBIERGRBSNDINE UL, UK U BINESEBSLEE TS SH T,
HARPESIROE D HAHZME T NIE. TNEETEITRRU X TEBICRD TS
EERDLDSRMIARICIERN. by TDOAZY b MHBEETRVNC EEH D, ER
(ClE. Z<DEEDITSAT7ORIBEN, BHBEUXOZEKRNICIFETDCE. O
N&E MY FICIREIT DS ERZEE -S> TLWD, [ My IdASRR > &CTBR] &
SON., 2EUT [BEBNRBER] & CNFETREIBSNTEREHTHD.
UM U, TREE. ZORXYANEBIIPORAENER>THE D, TOEAEMKNTE (B8
BEBSIERRTER E) ZRIMONSD. WS EEZBEURITNIERSRAV,

ZTNWX., URTFHImCHNTIE £ MYy THZRORNIZTY b XS hERAT
DEND D, IBRBEPES [ My TETEAINE. M TOEEBBEICERE U
W] BN, SRk EBIEX 20—/ UL, S5 URRYCA(EESL., &
BEBSHKIEICIIS. URIEBOREERSRATNE. BMEESED U, PEOR
OBEMZEBN T CECRBINETHD. 5ENS 10 FELEERIEX T, 70> 3a>%m
BRI TENTEIDIE. A>T SA 7 RIBEORGEEETERV. ZNENYT
CHEBIRRTIZITITH D, TETH. COBENSHERS U, BEERAZIEEDEULR
TNE. SHEFTRL, ZTOREE - BIFES. SIROVWITNHDEESRT (FCPA D
B30 (AR (TR U8, UKBA (CIEASREFINRLTZS) W%%mmeﬁuﬁbn
FEBHCKDSHAICEEMNBIENNE. BREXDIEEBEBRFAREMNMRRE TN
BTETRBD,

My IHOZw XS baBfECINE D2 TS5 7> B (E BE EOEKY
RAOEEZEN E UEREREZABMESED LN TED. TDR. [FEAHEM
FABSLERAIRTE | [MMRERKR(ICH Iz D TOEERIR] EWSEHXEN, REFAEZIT
SEORRERD FRBZUXTIERZITDZECRB S, . BIVTITHOHNT
WD INTOEEIZEEC. UNEFMICIERT 2 EEAREFETHD. XYY ITPF
B2 &, FIATRERBRERNRSNTVDIMNSTHD. TNWR. WITNORFH(CH LT
BFEIFEHECAF CEDERDODINEN ST I 3> =R T EZE]DIL, 7

74 OECD, UNODC, and World Bank, Anti-Corruption Ethics and Compliance Handbook for Business,
2013, p. 11.
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A, SMERTEOEER E(CBRFBHRENZTIN CLDHE. THEETRDESE (CA TS
& OB WM EN D TLDIHE. FHEMEEODBEDEENFE TIRAVGE, B—0
UK LSRR [CHMNRMSN TV DHE. MR LBREERTEPITVWEFTHD
BERBELCBNTETFDLHEINEEINSD,

[FCPA UY—X - i+ Rl TEDHIF SNz EROREFESH(F, KFMRISZEZ
SHEMICSH U RELARILTIRL . FRAELNILTERZSZA TV, ERE. Nz
BERL. YROICIGUOY bO—=ILAFINTORWEHIBT UZDITE. ZDmn5S
HFETEDLDIC, BtE. BUXINMREBNERSBEE. [ (@) LD LMD
EZEROEREETD] [(b) AT SA 7> XEDOESZ—ERDD] WD [t
WNERFHE | OBEA%Z, FHEAGRTOTXI(C, A THMAA TENRITNIER
513L\DTH B,

4. RIBRE (CHSSENIIEE

BLEEMZ, TFCPAVUY—X - HA R (& [F2FU2T>X] x> [O> hO—)L]
EVD T ZRAVWRA S, FMRETRICHNTE. FLEFMRERICHWNTE, &iE
DEBNEEZHET 2L DEFI D. N [(c) FHhl - FROBESIUVEZSIVU>
DEBELIDIL] (CHEBIDIFIE. &EBPRZSIRALTHE IS,

BYRS2UD T2 XETT bO—IUE. BENFMHZITD LTREN(C
BRERD. —MRIC, BENFMORAZIE T DTZHDBENEY THD
MESIHE VRTEBDH ERFABREDERHAFTICK O TREOTL D,
DOJ (FTOPR No. 10-02([CHWNTF 27U T >R ET> hO—)LAY FCPA
EROBENZER/IMET D EBARTND, NICEALTIE. -5 7 KE
RDH B E (CHLRZE <K%k NGO DfFINGD. B NGO DT EBHEI (. B
2 NGO TaEBHERE & W\ SHIAIN SIRIT EWDHALICAR EIF L TES S728H.

AR & U T AAEBFBE K DIRMDN o007 7 13> XHE (MFI)
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142 B RILOBIRMZEHR I EDIRBERITO /2. TEMLRE (L. RBIMREDZHET
EREITBICHIED., BFENRIEREOT1TUS I ORX%EEMBL. T
EPHBEIR DI E (CX 920> hO—JLEEA&(ICHINETZ. €D MO
—)LICIE. EZHYUD D EEBO#E. Fv /(S50 — - EILTa >THED
BRI, /R— RAIN—ADHIMNZEIE, RIEBETFERIEDEMRENSE
NTULZ, DOJ (&, FHBEIC KD 25U EstEEN/zd> ~O—)LAY FCPA
BREBSDICTFDTHOIEEEZX. WHRDENEEGH SRS R KA
Uiz,

Proper due diligence and controls are critical for charitable giving. In
general, the adequacy of measures taken to prevent misuse of
charitable donations will depend on a risk-based analysis and the
specific facts at hand. In Opinion Procedure Release No. 10-02, DOJ
described the due diligence and controls that can minimize the
likelihood of an FCPA violation. In that matter, a Eurasian-based
subsidiary of a U.S. non-governmental organization was asked by an agency
of a foreign government to make a grant to a local microfinance institution
(MFI) as a prerequisite to the subsidiary’s transformation to bank status. The
subsidiary proposed contributing $1.42 million to a local MFI to satisfy the
request. The subsidiary undertook an extensive, three-stage due
diligence process to select the proposed grantee and imposed
significant controls on the proposed grant, including ongoing
monitoring and auditing, earmarking funds for capacity building, prohibiting
compensation of board members, and implementing anti-corruption
compliance provisions. DOJ explained that it would not take any enforcement
action because the company’s due diligence and the controls it planned to
put in place sufficed to prevent an FCPA violation. '

NGO DT —AERWTESRUELT, TFCPAUY—X - A1 R] (&, BED [BER
2 F%c=1 (Opinion Procedure Releases) Z#FE &8, FHERE(CHDOSIBNIEEZ
RDEDICEELTWS (20104 7 B TOPR No. 10-02]), '

- FCPA &7 (CE T 2= mBAIDIREE (No. 95-01)

- ZRAREOVWINERE LR DHERME EBFRZER >TLORNWT &, &
NiCHEEZ522%7157Y>2 1> X (No. 95-01)

- ZIRAINEEFOMBERTRM T D LN SEKSEIR (No. 95-01)

- BROERZFIRT S E(CET2RMAIEDEEE (No. 97-02, No.
06-01)

-EENEWRRMTORCIR DIAFNEZ L 2R T DD T v T (No.

100 pOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 19.

101 pOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 19. DOJ, FCPA Review, “Opinion Procedure Release,” No. 10-02, July 16, 2010, p. 6.
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06-01)

- BEENTHENDENIC, BEFRCKDTIY XA bOMHIIZEET D
Z<& (No. 06-01)

- ATOTSLOBEMEICEUE=ZSY > D7)k I D& (No. 06-01)

- FCPA certifications by the recipient (95-01);

+ due diligence to confirm that none of the recipient’s officers were affiliated
with the foreign government at issue (95-01);

- a requirement that the recipient provide audited financial statements
(95-01);

- a written agreement with the recipient restricting the use of funds
(97-02, 06-01);

- steps to ensure that the funds were transferred to a valid bank
account (06-01);

- confirmation that contemplated activities had occurred before funds
were disbursed (06-01); and

- ongoing monitoring of the efficacy of the program (06-01).

FHIOHERER(E. SR MELURINERSIEON, ZNEECRAZH#S. =N
WX, TFCPA VY —X - HA K] (& FMRER - ZHERICHVTE. 5ISHhEToE
MIEEZHEIT D LZRDD, LiLld. TOEXZREBULEDEFEITNUELL.

BDIRE(E, 213D [FCPA MESFICEAT DZHAIDRE] (&, FHZEHKT D TR
L. 2¥Z(C EDETORK] ZHRSEDIEVWDIBE THD. F2D [7a157UD
TR (& ZRAOKEEIRELQR ENHEE EQRDIBUTFHEPEAEER E & BMRENR
WS EZFRIER T BIEITTRL, SS5(CERICEHEZEZMRRIDEVDBETH D,
£ 30 [MHFEFEROEM] (I, ZEAOEEHIEEOHITEZMEL TCTE=ZF—9 D
HDIBEEIRD. £40D [ESOFEAFIER] (. ZHEC. ZROBEN(TRDIEEED
HITZRKDDEDT. RISEMRI NI, BEFREHDEDIEEHRITDIBE THD. 5B
5(F. 228, BEENHEE(CEROIBITOR(CIRDIAENZC & BACIIEESNED
TULWRWC EETER T DIBE 12D, F6 (L. FTHEMANRBASICEIL T, HE(IC
BEEEPITI D EZENSEIBE CHD. =E(E. FHEREDT OIS LANERD
[CEITSN TV ERENICE=ZSY—IDEVNDBETHD.

INS57D0 [GEAEE] (CDVWTIE. BHRCERITSNBBENZFNTCWDE
&, FMRFIEFICRESND [FMAMR] (C(E LEBEEOFMITEEH SN TR,
Cofzsh. [FAR] (& FTEEMF (e-2) ([CHWT. FMEMEEIZDIZNE(CH
BIFARRIAZE LDOKROTND. ZHUTKD. ZHEOSENIEEDERMNEZERT
DT TH B,

AKEO23>TE TUKBA HASF >R [CERT D LR FELROMERIEA

ZITDTZHY UKBA B, ERROBRFRICIIDO TLD EED TEINBE S, TUKBA HA5F>
R TE O=JL - EFILELT, L HOT—RZBNTLTWND. TDEMZSIAL.
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RPATHRDEM - BIRK(CRE I DI DR TR AT,

DT - EEEEITORER@ZEHE LTS L EOREREND . RISV
BONEZZMECHE UXDS EEX BAEOCRERRBEEZNRDECEINSIBED.
ZUT. Sizisn. AKREGEMENFVHIV BRTHEISNTLD S LZ2HD.

SR NZDMAGTE (CRAT DFEMBaITOCH. TDER, L HHRAXREG. M
NBELEDEEZFD. TORET. ARKEERF. M EFREE LTV
L bOJAILREZ LANBATERNEDN, T M BB FIENEZ(C
WIDMAHTZ5XD LT, BEOCBANEEZRERCRD LaRET
Do TEICRODEET. AAKBEL BMEET DEETURCHTM I DX,
L #H(CEHEITD. FLRALBEIF. TOFMHAHNE, BEVVZRHFL bO
DAIWARZEAN - L9 DCHDRERMEET D EMRT D, L I
CNNBIEU XD (C718D HIRT B,

In a subsequent meeting with an official of M to discuss the approval of L's
new wheat strain for import, the official suggests that L could pay for the
necessary antiretroviral drugs and that this will be a very positive factor in the
Government’s consideration of the licence to import the new seed strain. In a
further meeting, the same official states that L should donate money to a
certain charity suggested by the official which, the official assures, will then
take the necessary steps to purchase and distribute the drugs. L
identifies this as raising potential bribery risks.%?

CORRICETU. LtEFE MECHELTCLWIHEPPEDRX - )\—-h—ZEL
T [RESNGABNEETH DN [FFEREOARICEUVEEZR S AHE(TER
SNBEMREDYREL(CER ULIRVWD IR EZIRFT T D. MR T [HEESNZEERK
DENME DT | TRERD M B(CHIF 2584 TREESINETICT> TEERE
DO7OZ U b TAEEREZSHRF ER2> TOVDINELHEE EOBRMR] IRETRAT
3. 1P ZUT, TMEEETDHSICIE. 2HEULT. ROKDBHIEEZRLRITN
(FIXBSIRNC & =R T Do

- BEEBEDOVDIRDEFREERTA-—T O REDERDLS. TUTE
#fEHS 0 D WIERE] (CBI LA DI BRIERWC L ZERREDET D
feb, AEBO=2=45—>3> - TS5 FERIBDI L.

SEYRURXTFHEC I > TRONDIEETOS T I MEBEEAN S v+
TO#ERICEAL. £HHRUS — EFREZHFINRT DL,

- EIREDIMED LETRIDEZY—Z8fELdD. J=2-5—>3>
BHERUS — EFREZRMT DD, XYYV IZER - XEETD L.
- M ETASNIEENSFWN. BENCHRHABEZRLC CERIESND
BE. HDIVELHBEDERICKDMBOE TR ENDHSG. BIRIESH

102 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 40.
103 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 40.
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TBRICLTHLLZE, ZDBR. FHEWSEINDREHICEDKSI(C
FRENZHhZE LAENEZY—F32 L. F LM M EBRFEORT
HEITDIARD [ZHBF] ° (D=2 557 &1 EWV o ERIDSHMHA
EBERD I &

- RIBESFHE OREMNEBED—IRE U T, BENTM (CHEDDIRUS —
ZIRE - Tl T D &

- Adopting an internal communication plan designed to ensure that
any relationships with charitable organisations are conducted in a
transparent and open manner and do not raise any expectation of
the award of a contract or licence.

- Adopting company-wide policies and procedures about the selection
of charitable projects or initiatives which are informed by
appropriate risk assessments.

- Training and support for staff in implementing the relevant policies
and procedures of communication which allow issues to be reported
and compliance to be monitored.

- If charitable donations made in country M are routinely channelled
through government officials or to others at the official’s request, a
red flag should be raised and L may seek to monitor the way its
contributions are ultimately applied, or investigate alternative
methods of donation such as official ‘off-set’ or ‘community gain’
arrangements with the government of M.

- Evaluation of its policies relating to charitable donations as part of its
next periodic review of its anti-bribery procedures.®*

104 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, p. 40.
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Even if it can properly be said that an agent, a subsidiary, or another
person acting for a member of a joint venture, was performing services
for the organisation, an offence will be committed only if that agent,
subsidiary or person intended to obtain or retain business or an
advantage in the conduct of business for the organisation. The fact that
an organisation benefits indirectly from a bribe is very unlikely, in itself,
to amount to proof of the specific intention required by the offence.
Without proof of the required intention, liability will not accrue through
simple corporate ownership or investment, or through the payment of
dividends or provision of loans by a subsidiary to its parent. So, for
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example, a bribe on behalf of a subsidiary by one of its employees or
agents will not automatically involve liability on the part of its parent
company, or any other subsidiaries of the parent company, if it cannot
be shown the employee or agent intended to obtain or retain business
or a business advantage for the parent company or other subsidiaries.
This is so even though the parent company or subsidiaries may benefit
indirectly from the bribe.!?®

198 The Ministry of Justice, The Bribery Act 2010: Guidance, March 2011, pp. 17-18.
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109 Brian P. Loughman and Richard A. Sibery , Bribery and Corruption: Navigating the Global Risks,
John Wiley & Sons, 2012, p. 160.

0y B IESRIATS v OR[EMIE]] BARENELAR. 2013 €, 2258, SEC BHREEHED
ITENBIEERTECIE. —a1—T—TiEEEIFRC B ESN3EDH 25T . F RS v ([EEETHER)
THRIANTEEEINDBE. KEFEFINS (ADR) ZAHAVWCESRERITOREREESEND.
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ZEVE UIZZIF T, FCPA L OBEENEEICE > T, BITEHOAICEFND LWLV S S &(FRL ], DOJ and
SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November 2012, p. 28.
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Another recent case involved a merger between two tobacco leaf
merchants, where prior to the merger each company committed FCPA
violations through its foreign subsidiaries, involving multiple countries
over the course of many years. At each company, the bribes were
directed by the parent company’s senior management. The two issuers
then merged to form a new public company. Under these circumstances—the
merger of two public companies that had each engaged in bribery—both the
new entity and the foreign subsidiaries were liable under the FCPA.1*?
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112 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, pp. 28-29.

113 Brian P. Loughman and Richard A. Sibery , Bribery and Corruption: Navigating the Global Risks,
John Wiley & Sons, 2012, p. 162.
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114 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 28.
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For example, as a result of due diligence conducted by a California-based
issuer before acquiring the majority interest in a joint venture, the issuer
learned of corrupt payments to obtain business. However, the issuer
only implemented its internal controls “halfway” so as not to “choke
the sales engine and cause a distraction for the sales guys.” As a result,
the improper payments continued, and the issuer was held liable for

violating the FCPA's internal controls and books and records provisions.
116
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In addition, such actions demonstrate to DOJ and SEC a company’s

116 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 62.
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commitment to compliance and are taken into account when evaluating
any potential enforcement action. For example, DOJ and SEC declined to
take enforcement action against an acquiring issuer when the issuer,
among other things, uncovered the corruption at the company being
acquired as part of due diligence, ensured that the corruption was
voluntarily disclosed to the government, cooperated with the
investigation, and incorporated the acquired company into its
compliance program and internal controls. On the other hand, SEC took
action against the acquired company, and DOJ took action against a
subsidiary of the acquired company. '’
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117 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 62.

118 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, pp. 31-32, B KU Brian P. Loughman and Richard A. Sibery , Bribery and Corruption:
Navigating the Global Risks, John Wiley & Sons, 2012, pp. 165-173 &£,
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More often, DOJ and SEC have pursued enforcement actions against the
predecessor company (rather than the acquiring company), particularly
when the acquiring company uncovered and timely remedied the
violations ***, In one such case, an Ohio-based health care company’s
due diligence of an acquisition target uncovered FCPA violations by the
target’s subsidiary, and, before the merger was completed, the
subsidiary’s violations were disclosed to DOJ and SEC. The subsidiary
pleaded guilty and paid a $2 million criminal fine,189 the acquisition
target settled with SEC and paid a $500,000 civil penalty, and no
successor liability was sought against the acquiring entity. '*°
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119 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 29.
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DOJ and SEC have also brought actions only against a predecessor
company where its FCPA violations are discovered after acquisition. For
example, when a Florida-based U.S. company discovered in
post-acquisition due diligence that the telecommunications company (a
domestic concern) it had acquired had engaged in foreign bribery, the
successor company disclosed the FCPA violations to DOJ. It then
conducted an internal investigation, cooperated fully with DOJ, and took
appropriate remedial action— including terminating senior management at the
acquired company. No enforcement action was taken against the successor,
but the predecessor company pleaded guilty to one count of violating the FCPA
and agreed to pay a $2 million fine. Later, four executives from the
predecessor company were convicted of FCPA violations, three of whom
received terms of imprisonment.*?®

126 pOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
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2012, pp. 29-30.
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Prior to acquiring Foreign Company, Company A engages in extensive
due diligence of Foreign Company, *** During the course of its due
diligence, Company A learns that Foreign Company has made several
potentially improper payments in the form of an inflated commission to
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a third-party agent in connection with a government contract with
Foreign Country. Immediately after the acquisition, Company A discloses
the conduct to DOJ and SEC, suspends and terminates those employees
and the third-party agent responsible for the payments, and makes certain
that the illegal payments have stopped. It also quickly integrates Foreign
Company into Company A's own robust internal controls, including its
anti-corruption and compliance policies, which it communicates to its new
employees through required online and in-person training in the local language.
Company A also requires Foreign Company’s third-party distributors and other
agents to sign anti-corruption certifications, complete training, and sign new
contracts that incorporate FCPA and anticorruption representations and
warranties and audit rights.**’

T2 AN LRDLIDREFHDITEZ E DA, DO & SEC (. JeEXTRE¥EF (C
RIEN S EELTH., At AZ [EFRET D &R ELTWD, ZDIERE
UTC. EFOBEDITHICIEIEEENREIRVWC EZSBITTLD,

BEANEITRLTHDH. DO & SECIFREA (CX UEEIEZR I DH.
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TER, SMERZEF FRTETEERITRIEARTERDN O TZDIENS. &
IEREDEMETRIEN TR F (SR> EDFEn5, DOJ & SEC (F B
INFIDBREITA (X UEBUTOERZBE S0, BEOBI(E. #>T. N
BHICEFEL TORD D IZEEEZ EH LI DIF TR0,

Although DOJ and SEC have jurisdiction over Company A because it is an
issuer, neither could pursue Company A for conduct that occurred prior
to its acquisition of Foreign Company. As Foreign Company was neither
an issuer nor a domestic concern and was not subject to U.S. territorial
jurisdiction, DOJ and SEC have no jurisdiction over its pre-acquisition
misconduct. The acquisition of a company does not create jurisdiction
where none existed before. 128

>FUA2

BEAR FEBCEWFT 2T VUZITHT . BIEOKFIZITEL(CE., ZNEE
NZANIZ, BN, FBES (B%EF) CHETAMD &R In
(CHLTHE. HICREHBBEZAELUR., LUTFICHAT D@D, BEERE. IS5 Ukt
ECHUTIERET D, &L\ D,

127 D0J and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 31.
128 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 31.
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Company A performs only minimal and pro forma pre-acquisition due
diligence. It does not conduct a risk-based analysis, and its review of Foreign
Company’s data, contracts, and third-party and distributor agreements is
cursory. Company A acquires Foreign Company and makes it a wholly owned
subsidiary. Although Company A circulates its compliance policies to all
new personnel after the acquisition, it does not translate the compliance
policies into the local language or train its new personnel or third-party
agents on anti-corruption issues.'?’

BIREH RALIEECST, BEACEREZRSMMERES (SE) i IhDTOE
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EREHEDIERZ B I dEZMESEDLHDFER ] (CL>THOHNTE
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A few months after the acquisition, an employee in Company A’s international
sales office (Sales Employee) learns from a legacy Foreign Company
employee that for years the government contract that generated most of
Foreign Company’'s revenues depended on inflated commissions to a
third-party agent “to make the right person happy at Foreign Government
Agency.” Sales Employee is told that unless the payments continue the
business will likely be lost, which would mean that Company A's new
acquisition would quickly become a financial failure. The payments continue for
two years after the acquisition. After another employee of Company A
reports the long-running bribe scheme to a director at Foreign
Government Agency, Company A stops the payments and DOJ and SEC
investigate.*°

129 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 31.
130 pOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
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Under local law, Company A's ability to conduct pre-acquisition due diligence
on Foreign Company is limited. In the due diligence it does conduct, Company
A determines that Foreign Company is doing business in high-risk countries
and in high-risk industries but finds no red flags specific to Foreign Company’s
operations. Post-acquisition, Company A conducts extensive due diligence and
determines that Foreign Company had paid bribes to officials with Foreign
Government Agency. Company A takes prompt action to remediate the
problem, including following the measures set forth in Opinion
Procedure Release No. 08-02. Among other actions, it voluntarily
discloses the misconduct to DOJ and SEC, ensures all bribes are
immediately stopped, takes remedial action against all parties involved in the
corruption, and quickly incorporates Foreign Company into a robust
compliance program and Company A’s other internal controls.*3?

2012, pp. 31-32.

131 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 32.

132 pOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 32.
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Company A is considering acquiring several of Company B’s business lines.
Prior to the acquisition, Company A engages in extensive due diligence,
*** During the course of its due diligence, Company A learns that
Company B has made several potentially improper payments in

133 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 32.
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connection with a government contract with Foreign Country. As a
condition of the acquisition, Company A requires Company B to disclose the
misconduct to the government. Company A makes certain that the illegal
payments have stopped and quickly integrates Company B’s business lines
into Company A’'s own robust internal controls, including its anti-corruption and
compliance policies, which it communicates to its new employees through
required online and inperson training in the local language. Company A also
requires Company B’s third-party distributors and other agents to sign
anti-corruption certifications, complete training, and sign new contracts
that incorporate FCPA and anti-corruption representations and
warranties and audit rights.*3*
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DOJ and SEC encourage companies like Company A to conduct extensive
FCPA due diligence. By uncovering the corruption, Company A put itself
in a favorable position, and, because the corrupt payments have stopped,

134 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, pp. 32-33.

135 5 —R— R - LR—h&(F. SECH 2001 £ 10 A 23 BICAR UTiRaRHIM RS % TR I XTEDEM.
ABWI(C(E [SRICEDHEHF] RN TSA TR - TOTSLIRE), LRRIRE | (REEF
RUTHho0EREDD1TE) . EURRERE] (METAEORECERIHILFRE). [HEADFH]
EWD 4 DDENSHED. SEC, “SEC Issues Report of Investigation and Statement Setting Forth
Framework For Evaluating Cooperation In Exercising Prosecutorial Discretion,” For Immediate
Release, 2001-117. F£/2CN54 DOEENEDIEEF TERINTLWDIONERDIBORSELU T,
13 DR > MEHIFTULSD, SEC, “Report of Investigation Pursuant to Section 21(a) of the
Securities Exchange Act of 1934 and Commission Statement on the Relationship of Cooperation to
Agency Enforcement Decisions,” Release Nos. 34-44969 and AAER-1470, October 23, 2001.
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Company A has no continuing liability. Whether DOJ and SEC might
charge Company B depends on facts and circumstances beyond the
scope of this hypothetical. DOJ would consider its Principles of Federal
Prosecution of Business Organizations and SEC would consider the
factors contained in the Seaboard Report, both of which are discussed in
Chapter 5. In general, the more egregious and long-standing the
corruption, the more likely it is that DOJ and SEC would prosecute
Company B. In certain limited circumstances, DOJ and SEC have in the
past declined to bring charges against acquired companies, recognizing
that acquiring companies may bear much of the reputational damage
and costs associated with such charges.!*®
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Company A plans to acquire Company B. Although, as in Scenario 1,
Company A conducts extensive due diligence, it does not uncover the
bribery until after the acquisition. Company A then makes certain that the
illegal payments stop and voluntarily discloses the misconduct to DOJ and SEC.
It quickly integrates Company B into Company A's own robust internal controls,
including its anti-corruption and compliance policies, which it communicates to
its new employees through required online and in-person training in the local
language. Company A also requires Company B’s third-party distributors and
other agents to sign anti-corruption certifications, complete training, and sign
new contracts that incorporate FCPA and anti-corruption

136 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 33.
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representations and warranties and audit rights.*3’

SFUA2TIE. BUIRSERE B (ST BMERFERIBICEILT. FTEB/BMERTD
BEAEDRA(CESOTHEI IS, ELTWD. LML, &% A [EDWTIE BEHD1T
B DR, EFZERD. £WVWVD, DFED HRIT 17 UTE. A +DR#EAELN
KECTERINDEELTE. DR, >FUA L EAULSRITEIZ EOTEHEICE.
LR, BEACHITDIMEFEZRD. LLTVNDIDTHD.

CDZFYUATEEVUCOWRBWERESENENERELXL D, ZDiFa. DOJ
& SEC (F. BUREBM (&R (E BEADFERMERD) ERICFES
NS DR REZ &> TUONIE, 1% B OBEIXAIDORETENCEI L. £ B (A
DF &) ZFRADINEULNRWLA BEAZFZDZ E(F20, DOJ & SEC
(F. WHVRBT AT UEARTETHD. FEEARIADTSAT72R - TJOT
SLZEFR O EEHNESRTOI S LUNNFERVWEHZEIIRL. CNZ2
IE - tEINL. HEZAOHEICAED. EEXTND, ZEL. BERNC &
DEMNBIDOEHZEISUENS EED T, BRICHITDEME (FEENICL
DTHTDEE) MNBRDINDIT TR, DOJ & SEC HMEH B ZIHLiF I 2N
ESH (REFENDNE, BRAZIEFIDINEDH) (. TNTEN [BE
DORFEFE(CE I DEMBREFEDERA | & [S—/R—RK - L/R— K] ([TREn
EI7 09— RN TC=EBRBL. HItigdZ&(C1RD,

Absent unusual circumstances not contemplated by this hypothetical,
DOJ and SEC are unlikely to prosecute Company A for the pre-acquisition
misconduct of Company B, provided that Company B still exists in a form
that would allow it to be prosecuted separately (e.g., Company B is a
subsidiary of Company A). DOJ and SEC understand that no due
diligence is perfect and that society benefits when companies with
strong compliance programs acquire and improve companies with weak
ones. At the same time, however, neither the liability for corruption—nor the
harms caused by it—are eliminated when one company acquires another.
Whether DOJ and SEC will pursue a case against Company B (or, in unusual
circumstances, Company A) will depend on consideration of all the
factors in the Principles of Federal Prosecution of Business Organizations
and the Seaboard Report, respectively.!3®
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137 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 33.
138 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 33.
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Company C is a combination of two companies that both violated the
FCPA, and their merger does not eliminate their liability. In addition,
since Company C is an ongoing concern, DOJ and SEC may impose a
monitorship to ensure that the bribery has ceased and a compliance
program is developed to prevent future misconduct.'**
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139 DOJ and SEC, FCPA: A Resource Guide to the U.S. Foreign Corrupt Practices Act, November
2012, p. 33.
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